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Kegil v. Green. .^J^ 



T^EBT in the sum of 500/., for money lent, money psdd, and on an accoimt SemhkyXhBX 

stated. teriai matter 

Pleas — first, nunquam indebitatus ; secondly, as to the said sums of money ^^^ ""' "***'• 
lent, and money paid, that they were so lent for the purpose of paying, and so a traveme of 
paid respectively, to J. R., the master of the said ship, for the repairs of a riaUijd* i^Ima- 
certain ship or vessel called the Wilherforce, then being in parts beyond the seas, teriai paru of 
to wit, at Laguna, in Mexico, in South America, and out of the dominions of jectionable on 
our lord the king, on and in the progress of a certain voyage, from Liverpool •pwlal demur- 
to certain parts beyond the seas, to wit, to Sisal Campeachy and Laguna afore- to make unrer- 
said, and from thence to her port of discharere at Liverpool or London. And ^'" ^*'*5 1** ''*® 

i*i»j n 1 -iVi .11 \> subsiamial 

the defendant further saith, that the said several sums of money were not, nor iii«ue \o be 
was any part thereof, lent or paid, or the debt in respect thereof contracted, or "**^* 
any part thereof, upon the security or liability of the defendant; but the plaintiff 
having then refused to accept in payment of the said sums bills of exchange 
on the several owners of the said ship ; and the said J. R. then being master 
of the said ship, and having no funds or credit of his own in Mexico aforesaid, 
and the plaintiff being anxious to obtain large and exorbitant bottomry interest 
in that behalf, to wit, on the 1st oi December, 1833, a certain agreement was 
made between the plaintiff and the said J. R., so being master as aforesaid, 
for the said defendant, whereby it was agreed that the said J. R., so being 
master ak aforesaid, should give to the plaintiff and one N. C, then being the 
agent of and nr trust for the plaintiff, a certain instrument of bond and hypo- 
thecation, and a bill of maritime risk and bottomry, whereby, in consideration 
of the said sums so lent and advanced and so paid respectively, the said British 
ship, freight, and cargo, were to be responsible for the said sums so lent and 
advanced and so paid as aforesaid, and principal and additional premiums of 
risk and sea-exchange, amounting in the whole to a large sum of money, to 
wit, the sum of 500/., payable under the terms and conditions as hereinafter 
mentioned. [The plea then set forth a bottomr}'^-bond given by J. R. to the 
plaintiff and N. C, in corformity with the agreement.] Ver if cation, 
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Greek. 



Replication to the second plea, — That the several sums therein mentioned 
were respectively hy the plaintiff lent and advanced and paid, as in the decla- 
ration mentioned ; and the said debt in respect thereof was contracted upon 
the security and liability of the defendant, and that the said supposed agreement 
between the plaintiff and the said J. R.. so being master as aforesaid for the 
defendant, was not made as in the said plea alleged, and that the said sup- 
posed instrument of bond, &c. was not made as in the said plea alleged. Con- 
clusion to the country. 

Special demurrer y assigning for causes that the replication is double in this, 
to wit, that it is therein alleged that the several sums in the second plea men- 
tioned, were lent, advanced, and paid, and the debt in respect thereof con- 
tracted upon the security and liability of the defendant ; and, secondly, that 
the agreement was not made as in the plea mentioned ; and, thirdly, that the 
bond, &c., was not made as in the plea mentioned, and thereby the plaintiff 
puts in issue several points, matters, and things, and attempts vexatioiisly to 
compel the defendant to proceed to the defence of several things more than by 
law he is entitled to do. 



Wightman, in support of the demurrer. — ^The plaintiff has pleaded over, and 
therefore cannot now object that the plea amounts to the general issue, that 
objection can be taken only on special demurrer. [Parke, B. — Your plea 
amounts to a double general issue ; it contains two defences, both of which 
the replication answers. Lord Ahinger. — ^You have mixed up two defences 
together, and he was obliged to answer both, or leave so much unanswered 
as would entitle the defendant to judgment non obstante veredicto,'] If the 
plaintiff had taken issue on the first allegation in the plea, and had succeeded 
in shewing that the money was lent, &c. upon the personal credit of the de- 
fendant, the rest of the plea would be immaterial. [Parke , B. — ^The better 
plan would be to strike out the special plea, and go to trial upon the general 
issue.] The plaintiff ought to have known that an issue on the first aver- 
ment would have disposed of the cause, he might have objected to any im- 
proper matter in the plea by a special demurrer. 



W. H, Watson, contrct, — ^All that part of the plea which relates to the ad- 
vances having been made on the credit of the owners is immaterial. In order 
to relieve the owner from responsibility by an hypothecation-bond, the money 
must have been actually advanced on the hypothecation-bond at the time it is 
executed. The case of the Augustine (a). Matter may suffice to make a plead- 
ing double, though it is ill pleaded, but not if it be immaterial. The argument 
in support of this distinction is thus stated in Seijt. Stephen's Treatise on the 
Principles of Pleading (b) . The object of the rule against duplicity is the avoid- 
ance of several issues. " Now whether a matter be well or ill pleaded, yet if it be 
sufficient in substance, so that the opposite party may go to issue upon it, if 
he chooses to plead over, without taking the formal objection, such matter tends 
to the production of a separate issue ; and is on that ground held to make the 
plea double. On the other hand, if the matter be immaterial, no issue can 
properly be taken upon it ; it does not tend, therefore, to a separate issue, nor, 
consequently, fall within the rule against duphcity (c)." The latter plea being 



(a) 1 Dods. Adm. Rep. 282. 
(6)3rdedit. p. 261. 



(c) The doctrine thus laid down seems 
open to some question, unless by '' matter 
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immaterial, and mere surplusage, a traverse of it does not make a double Exchequer. 



issue. 



Wightman, in reply. — It may be very true that a statement of an inmiaterial 
feet would not make a plea double, but it does not follow that a traverse of 
such a fact is immaterial; the plaintiff, by his traverse, treats it as ma- 
terial : there are two issues, both of which the plaintiff may contend are ma- 
terial, and the inconvenience under which the defendant may be placed is made 
the ground of objection in this special demurrer. 



Heoil 

V, 

Greeit. 



Lord Abinobr, C. B. — I think, in strictness, the defendant is entitled to 
judgment ; but the plaintiff ought certainly to have liberty to amend. 

Parke, B. — I think the objection, that the replication attempts to put in 
issue more matters than the defendant ought to be called upon to prove, is suffi- 
ciently pointed out at the conclusion of the special demurrer. It seems to me 
that the objection is well founded, that there are too many matters traversed. 
The better mode to adopt would be to strike out the special plea, and go to 
trial on the general issue. 



Aldbrson, B., and Gurnet, B., concurred^ 



Leave to amend. 



immaterial" is understood matter merely 
surplusage. The above learned author 
seems to intimate an opinion that the in- 
sufficiency of matter, though relied on in a 
plea, will prevent its being double. ** The 
case {Greniefe, Dyer, 42 6,) does not ex- 
plicitly decide that when two several mat- 
ters are not only pleaded, but relied upon^ 
the immateriality of one of them shall pre- 
vent duplicity; but the manner in which 
the judges express themselves seems to 
shew that the doctrine goes to that extent : 
and there are authorities the same way/' 
Ord edit. p. 261.) The rule laid down in 
Bac Abr. Pleading, K 2, clearly confines 
the rule to matter which 'Ms really no 
plea at all, or such a one on which no issue 
could be taken, then it could only be sur- 
plusage.'* The Countess of NorthumberlaniTs 
case, 5 Rep. 97 b, decides only that matter 
not traversable will not make a plea double. 
To the same effect is Gfenlefe's case, Dyer 
42 (6). Serjt. Stephen also alludes with 
disapprobation to the dictum oi Doddridge ^ J. 
in Popham 186, Calfe v. Nevily that if se- 
veral matters be pleaded in bar, the plea 



is double, though one of them only is ma- 
terial. But if Siey are pleaded as defences, 
that rule seems to be most consonant with 
the spirit of the principles of pleading, which 
condemns any ambiguity tending to em- 
barrass the other party in meeting the case 
presented to him. If the additional fact 
proffered in the plea be an issuable fact, the 
legal effect of which is in the slightest de- 
gree doubtful, why should the plaintiff be 
obliged, under the peril of the consequences, 
to determine whether it is of any avail, 
when there is one matter in the plea which 
clearly calls for an answer ? This point of 
view seems supported by the ruling in the 
case above, the Court deciding, not that the 
objection was, strictly speaking, duplicity, 
but that the replication tended to embarrass 
the other party, in not pointing out clearly on 
what issue the plaintiff meant the case to 
turn ; and the same reason seems to shew 
that a plea would be vicious which clearly 
tendered a double issue, though one should, 
whether well or ill pleaded, ultimately turn 
out to be insufficient to conclude the case. 
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Harriet Reeves, Executrix, i\ Hearne. 

not be main- T^EMURRER. Assumpsit. The third count was as follows: — And whereas, 

tained upon an jjgQ after the death of the said William Reeves, to wit, on, &c., the de- 

agreement 
which is a mere fendant was indebted to the plaintiff, as executrix as aforesaid, in 11/. bs. 6d, 

cor?of"* d* **^" ^^^ goods sold and dehvered by the said William Reeves, in his lifetime, to 
vlous debt, the defendant, at his request ; and the last-mentioned sum being due and in 
arrear heretofore, to wit, on the day and year last aforesaid, in consideration 
thereof ; and that the plaintiff, as executrix as aforesaid, at the defendant's 
request, had agreed with him to accept a certain suit of clothes, to be made 
and provided by the defendant, for one John Richmond , the plaintiff's servant 
and traveller, in part discharge and satisfaction of the said debt of 1 1/. 5^. 6(/., 
to wit, to the extent of the price and value of such suit of clothes, (the said 
plaintiff then and from thence hitherto and still being indebted to the said /. 
Richmond, in a large sum of money, to wit, the sum of 50/. for wages then 
due and owing to the said J. R., as such clerk and traveller as aforesaid, and 
the said J. R. having then agreed to receive, and having from thence hitherto 
been willing and still being wiUing to receive, the scud suit of clothes in part 
payment and discharge of the said sum of 50/. to the extent of the price and 
value of such suit of clothes,) and also in consideration that the plaintiff, as 
executrix as aforesaid, at the defendant's request^ had agreed and promised 
him to forbear and give him a reasonable time for the pajnoaent of the re- 
mainder of the said debt of 11/. 5^. 6(/., he the defendant undertook and then 
promised the plaintiff, as executrix as aforesaid, to make and provide the 
•said suit of clothes for the said J. R., upon the terms aforesaid, within a 
reasonable time then following, and to pay her the remainder of the said debt of 
11/. 5^. 6(/. at the expiration of a reasonable time, for such forbearance ; and 
the plaintiff, executrix as aforesaid, avers that she, confiding in the defendant's 
last-mentioned promise, hath always been ready and willing to accept such 
suit of clothes, in such part satisfaction and discharge as aforesaid ; and the 
plaintiff did forbear and give time for the pa3naQent of the said debt of 1 1/. 5^. 6(/. 
for a reasonable time from the making of the said agreement with the de- 
fendant, and the time for making and providing the said suit of clothes, and 
paying the remainder of the said debt of 11/. 5^. 6(/. upon the terms aforesaid, 
have elapsed, of all which promises the defendant, on, &c. had notice, and was 
then requested by the plaintiff, as executrix as aforesaid, to make and provide 
the said suit of clothes and pay the remainder of the said last-mentioned debt, 
upon the terms aforesaid. Yet the defendant hath not made or provided the 
said suit of clothes, or any part thereof, or paid any part of the said last- 
mentioned debt, in the manner or upon the terms aforesaid, or otherwise, &c. 
The defendant pleaded the statute of limitations, in a form that was specially 
demurred to. 

N. R^ Clarke, for the plaintiff, was called upon to support the declaration. — 
The declaration shews a sufficient consideration for the substituted contract 
entered into by the defendant. 

Lord Abinger, C. B. — Suppose the Statute of Limitations out of the ques- 
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tion, it appears a contract has been made to receive pajnoaent, partly in clothes. Exchequer. 

and partly in cash ; there is no new consideration, and if the contract is not u^Ct^ 

performed, the original debt is not extinguished. t-. 

Heabke. 

Parke, B. — ^This declaration states nothing more than an accord miex- 
ecuted ; there is nothing to interfere with the right of action on the original 
debt, tne contract of accord not being performed. In Lynn v. Bruce (a), the 
judgment was arrested on this ground. Even if Richmond, to whom tlie 
clothes were to be given, was a party to the contract, it would be an extin- 
g^hment of the debt only pro tanto, and the original debt would still exist as 
to the residue. 

Alderson, B., and Gurnby, B., concurred* 

Judgment for the defendant. 

Mansel appeared for the defendant. 

(a) 2 H. Bl. 317. 



Mills v. Joseph Barbek. 

A SSUMPSrr by an indorsee against the acceptor of a bill of exchange. The fact that a 
Plea, — ^That the defendant accepted the bill for the accommodation of ^^^^ of exchange 

was acceDted 

Samuel Barber, and that he did not give, nor did he, the defendant, have or for the accom. 
receive, any value or consideration for his, the defendant's, accepting or paying ™o<^»^ion of . 
the said bill of exchange; that the said S, Barber indorsed the said bill to the not sufficient 
plaintiff without any value or consideration, and the said Samuel Barber and indorsee Ito" *" 
the plaintiff have always respectively held the said bill without any value or prove that he 
consideration. Verification. fo71t! "* 

Replication, — That the said Samuel Barber indorsed the said bill of ex- 
change to the said plaintiff for a good and valid consideration. Conclusion to 
the country. 

At the trial, before Alderson, B., at the sittings in Middlesex in last term, 
the defendant was called up to begin, and give evidence that the plaintiff had 
not given any consideration for the bill; he refused, and the learned judge 
directed a verdict for the plaintiff, giving the defendant leave to move to enter 
a nonsuit. 

Humfrey obtained a rule accordingly, on the ground, that the original want 
of consideration for the acceptance of the bill being admitted by the rephcation, 
it was for the plaintiff to show he had a new title by value given for the in- 
dorsement. 

Theobald shewed cause. 

Htfm/r^Jsupported the rule (a). 

Cur, adv, vutt. 

Lord Abingkr, C. B., delivered the judgment of the Court: — ^This was an 
action against the acceptor of a bill of exchange. The defendant pleaded, that 

(a) The cases cited in 5iwi;)jon V. C/ar^, fln/e, v. Frampton, 2 Cr. Mec & R. 183, 
Tol. 1, p. 237, were again advanced, and Lord was also cited. 
dbinger's judgment in that case; Percival 
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the bill of exchange was given without consideration, and for the accommoda- 
tion of the drawer, and indorsed over to the plaintiff without consideration. 
The plaintiff replied that he had given consideration for it; and upon that the 
question arose. At the trial, both parties were unwilUng to act. The plaintiff 
stood on his right, and insisted, that the possession of the bill itself, under such 
circumstances, was primd facie evidence of consideration, and that he was not 
bound to prove he had given consideration. The defendant contended, the 
issue was cast on the plaintiff, because the affirmative was on him. Neither 
party choosing to act, the learned judge directed a verdict to be entered for 
the plaintiff, reserving to the defendant leave to move to set it aside. The 
question has since been fully argued. It is a question rather of practice than 
of law. 

No doubt the rule of law is, that a plaintiff who has not given consideration 
for an accommodation-bill before it comes to his hand, cannot recover on it; 
but the question is, which party is to give evidence. It was argued by 
Mr. Humfreyt that all the cases shew that where the defendant proves the bill 
was an accommodation-bill in the first instance, there the onus prohandi was cast 
upon the plaintiff, to shew he had given consideration. I must own, as far as my 
knowledge of the practice goes, that that was the course ; and I have never known 
the point mooted except in the cases cited by Mr. Humfrey; and I must observe 
that it had grown to be a practice for the defendant to give notice to the 
plaintiff, calling upon him to prove consideration ; and it was a very general 
practice, where the plaintiff had received such notice, to call on him, in the 
first instance, to prove consideration; but I have known instances where the 
plaintiff refused to do that, and merely proved the note; and then the defen- 
dant having shewn it was an accommodation-bill, the plaintiff proved con- 
sideration. 

The judges have taken this point into consideration, it having become more 
important to settle the practice since the new forms of pleading have been 
adopted. The Court of King's Bench has been consulted; and my brothers 
Littledale and Patteson, on consideration, are induced to withdraw their 
opinions as expressed in the case of Heath v. Sansom(b), In Simpson v. 
Clarke (c), which Mr. Humfrey cited, undoubtedly I stated, what I now state, 
that the practice was for the holder to shew he had given consideration; and I 
cannot say that I have given up that opinion without some hesitation on the 
effect of a change of practice upon public convenience. At the same time, I 
am not inclined, on such a question, to maintain my own opinion against 
that of so many of the judges. It will be observed, in Simpson v. Clarke, I 
expressly stated, that was not the point on which the case was decided. I 
gave that opinion undoubtedly, and I did so in order to shew it was not my inten- 
tion to decide the case then. I think I then made a distinction between cases 
of mere accommodation-bills and cases bottomed on fraud. There is a sub« 
stantial distinction between them; for, where a bill is given for acconmioda- 
tion, the presumption is, that money has been raised on it, until the contrary 
be shewn. That argument was advanced by Sir Frederick Pollock in the case 
I have alluded to. If a man comes into court under no suspicion of fraud, 
but merely as the holder of an accommodation bill of exchange, he may be 
presumed to be a bond fide holder. The proof that the acceptor received no 



<6) 2 B & Adol. 291. 



(<?) Vol. 1, p. 237. 
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valae for tiie bill, but that it was given for accommodation, is by no means a 
proof that money has not been raised on it. It was given for the express 
purpose that money should be obtained. If the case can be connected with some 
fraud, with something illegally done to obtain the bill from the parties, as that 
it has been clandestinely taken away, been lost or stolen, or something of that sort, 
then undoubtedly the onusprohandi ought to be on the plaintiff, to prove that he 
gave ccrtisideration for the bill. The decision of this present case requires no 
other rule to be laid down than, that where no fraud appears at all, nor any 
suspicion of fraud, but the simple fact, on the part of the defendant, is that the 
plaintiff gave no consideration for the bill, but that it was an accommodation- 
bill, the law will not cast the onus prohandi on the plaintiff. That seems to be 
the general opinion prevailing among the judges. My brothers, Patteson and 
Littledale, concur in opinion, that, in any case of fraud, the plaintiff is bound 
to shew he is the legal owner; in other words, to prove consideration. In 
this case, the onus prohandi lay on the defendant, and he ought to have gone a 
step farther. We think it proper, however, there should be a new trial, on 
payment of costs. Rule absolute. 

(His Lordship added — ) 

There are two or three other cases depending on the same point, wherein 
the Court comes to the same decision, and which are decided on the same 
grounds. 
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T|EBT, in the sum of 20/., for goods sold and delivered, for board, lodging, 
and other necessaries, found and provided by the plaintiff for the servant 
of the defendant and at his request. 

Plea, — ^That, before the commencement of this suit, and when the said sum 
of 20/., in that count mentioned, became due and payable, to wit, on the 1st 
d January » 1836, the defendant paid to the plaint^ the said sum of 20/., ac- 
cording to the defendant's said contract and liability, in the said first count 
mentioned. Conclusion to the country. 

Special demurrer, on the ground that it ought to have concluded with a 
verification. 



A plea to an 
inaehUatui 
count in debt, 
that when ihe 
Mid sum of, 
&c., became 
due and paya- 
ble, the deten< 
dant paid it« 
according to 
hin contract 
and liability, 
Mhould con- 
clude with a 
▼erification. 



Mansel, in support of the demurrer. — ^That this plea is introductory of new 
matter, and should have concluded with a verification, was decided in Ensall v. 
Smith (a). The only difference between that case and the present is, that, in 
this, the payment is alleged to have been made when the demand arose; but 
that is immaterial. The plea is analogous to that of solvit ad diem, [Parke, B. 
That is clearly new matter, introducing a performance of the condition of 
the bond.] The plaintiff would be under a difficulty in raising an issue on the 
fact of payment. 

Ogle, ctmtrh, — ^This case is distinguishable from that of Ensall v. Smith. 



(a) 1 Cr. M. k R. 622. 



ff 
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This plea does not introduce new matter ; it traverses the allegation in the de- 
claration, the non-payment of the sum of money at the day when it was due ; 
proof of payment in satisfaction of an existing debt would not support this 
plea. IParhe, B. — ^The allegation of the breach is mere form, and cannot be 
traversed : the plea treats it as a matter of substance. Suppose the old plea 
of nil debet pleaded, would it not be sufficient to prove a dehvery of the goods ?] 
This plea shows there never was any right of action at all. 

Lord Abinger, C. B. — ^Your argument shews that if the plea is not bad on 
the ground pointed out, it is bad for another reason ; it is contended, to avoid 
the objection, that the plea is the general issue. 

Parke, B. — I think the breach will be found to be mere form; if so, the plea 
confesses a debt which can be discharged only by an avoidance. The plea of nun- 
^am indebitatus denies that there was at any time a debt. 

Alderson, B — ^The plea alleges payment of a debt, which it admits to have 
become due ; it is therefore in confession and avoidance, and ought to conclude 
with a verification. 

(Leave to amend on payment of costs; otherwise,) 

Judgment for the plaintiff. 



AuGERo V. Kken and Another, Executors of George Keen, 

deceased. 



A bond was 
conditioned for 
the due per- 
formance by a 
psrochial 
officer of hit 
dutieii, *^ from 
tinrie to tinie. 



'T^HE plaintifif declared, as clerk to the trustees for executing an act of Par- 
liament of the 10th G. 4, (the Lambeth Watching and Lighting Act, 10 
G. 4, c. cxxix.) on a joint and several bond, dated the 10th of July, 1830, given 
by the defendants' testator, together with J, R, Pavey and H, Pugh, to seven 
of the then trustees for putting the said act into execution, on behalf of them- 
and at all times selves and the other trustees, appointed by the act, in the penal sum of 400/., 
In"»uch'tim*e'* *o ^ P**^ *° *^® ^^^ trustees therein before named, or the survivor or survi- 
an he should yors of them, or their or his attorney, executors, administrators, or assigns, 
said office. The plea craved oyer of the bond and of the condition. After reciting that 

wheiher by vir- ^^ ^ meeting of the trustees under the act, held on the 10th of July, 1830, the 

tue of hiH afore- .,^.r.« i-i .j . jj«.. 

Raid appoint- said /. ic. Povey having been required to give good and sufficient security, by 

r^^ap oi'mmMTt ®^*®'"^& ^^^^ * bond, with two sureties in the penalty of 400/. for the due exe- 
I hereto, or of cution of the said office, and for duly accounting for the monies to be collected 
and received by him therein, had agreed to give such security, and had accord- 
ingly together with the said H. Pugh and Geo, Keen entered into the above 
bond or obligation ; the condition was, that if the said Pavey should from time 
to time, and at all times thereafter, during such time as he should continue in 
his said office of collector whether by virtue of his aforesaid appointment, or of 
any appointment thereto, or of any such retainer or employment by or under 
the said authority or with the consent or acquiescence of the said trustees, or 



any xuch re- 
tainer, or em- 
ployntent, by 
or under the 
authority, or 
with the con- 
sent, or acqui- 
eacence of the 
said truMtecH, 
or their Kucces- 
Mors to be 
elected in man- 
ner named hy 

the Raid act.'' It appeared that by the local act referred, the office. In qucRtion, was one of an- 
nual appointment, or election, and it wa* pleaded to be w.—Hddy tliat the bond was not con. 
fined to the year for which the officer was appointed, but extended to every year in which he 
should continue in office by virtue of RucccRRive re-appointments. Qm., whether it would apply 
CO a case of ft re- appointment, after having been out of office. 
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their successors, to be elected in the manner directed by the said act, or any Com, Pleat. 
seven or more of them duly, 'attentively, and faithfully execute and perform the 
said office, and use his best endeavour to collect, get in, recover, and receive 
the rates and assessments which should or might at any time or times there- 
after during the then present or in any subsequent year, be made under or by 
virtue of the said act of Parliament, &c. (there were various stipulations for the 
faithful performance of the office, payment over of money, &c.), the bond 
should be void, or otherwise should remain in full force and virtue. The plea 
then alleged, that the said office of collector, in the condition mentioned, was 
the office of collector of the rates and assessments, constituted and maintained 
in and by the said act of Parliament, and that after the making of the act, and 
before the making of the said writing obligatory, to wit, on the 1st of Jiu/y, 
1833, the said trustees by writing under their hands in manner and according 
to the provisions of the act, did appoint the said Pavey to the said office of 
collector, in the condition mentioned, and under and by virtue of that appoint- 
ment he did remain and continue in the said office, until and upon a certain day, 
to wit, until and upon the 10th day oi July, 1834, being the next meeting of 
the said trustees, after the annual day of election of such trustees, as in the 
said act mentioned, when the said office, and duties, and emplo3n[nent of the 
said Pat.*^ therein ceased and determined. The plea then went on to allege 
performance of all the terms of the condition during the said term that he the 
said Pavey remained in the said office of collector as aforesaid. 

Replication. — That after the said Pavey had been so appointed to the said 
office of collector, as in the plea mentioned, and after the making of the said 
writing obligatory, and after the first year of his employment and duties in the 
said office had ceased and determined, and before the commencement of this 
suit, to wit, on the 9th of July, 1834, the said trustees at a meeting then duly 
held in pursuance of the said act of Parliament did by writing under their hands, 
in the manner and according to the provisions mentioned and contained in the 
said act of Parliament, re-elect and re-appoint the said Pavey to the said office 
of collector in the said condition mentioned, and the said Pavey did then accept 
the feaid office, in pursuance of such re-appointment, and continued to be and 
was retained and employed as such collector, by the authority and with the 
consent and acquiescence of the said trustees, from the time of his said re-ap- 
pointment until the 10th day of June, 1835 ; the replication then alleged that 
after his re-appointment, and while he held the said office, and was so retained 
and employed therein as aforesaid, to wit, on the 11th of July, 1834, and on 
divers other days and times, between that day and the time when he finally 
ceased to be employed as such collector. After the said re-appointment, he 
committed breaches of the condition, by not paying over divers monies 
collected on account of the rates. 

Special demurrer, pointing out several objections which were not argued. 

In the margin, the following point was also stated, that the obligation of the 
bond only extended to the faithful performance by Pavey for one year. Joinder 
in demurrrer. 

W. H. Watson, in support of the demurrer. — ^The obligation of the bond is 
limited to the due performance hy Pavey, of the duties of the " said office," to 
which he was appointed, that is, the office of collector for one year. The 13th 
section of the local act directs how the officers are to be appointed. The 
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collector is to hold office for one year and no longer. [Parke^ B. — How do 
you get over those words " by virtue of his aforesaid appointment, or any re- 
appointment thereto."] Those words may be satisfied, by taking them as a 
provision for a new appointment within the year, in case of an invalid appoint- 
ment. An appointment after the expiration of the year, would not be a re-ap- 
pointment to the office he previously held. To what extent would the obligation 
otherwise extend; would it apply, if he had discharged the duties for a year, 
and then ceased for three years, and had then been re-appointed. [Alderson, 
B. — ^That would be a fresh appointment, not a re- appointment. Parke, B. 
— ^The words are, " during such time as he should continue in his said office."] 
Where an office is annual, to extend the obUgation of such a bond as this, the 
language ought to be precise, and strong. In the Liverpool Water Works Comp. 
V. Atkin8on(a)y the condition of a bond recited that the defendant had agreed 
with the plaintiffs to collect their revenues, from time to time, for twelve 
months, and stipulated that at all times thereafter during the continuance of 
such his employment, and for so long as he should continue to be employed, 
he would justly account, &c. ; it was held, that the obUgation was confined to 
the period of twelve months contained in the recital. The observations of Lord 
Ellenhorough and Le Blanc, J., are very strong, that the words extending the 
obligation to the full time of the party's employment, must be restrained by 
the reference to the duration of the office, to which he was originally appointed. 
To the same effect are Hassellv, Long{h), and Peppin v. Cooper {c), [Lord 
Abinger, — Certainly, something must appear on the face of the bond, to show that 
it extends to a continuance, but does not that sufficiently appear in the condition 
of this bond. Parke, B. — ^The cases do not approach this; it would be very diffi- 
cult to put stronger words into a bond. Your construction must reject the 
words " every subsequent year."] 



Hayes, contrh, was stopped by the Court. 

Lord Abinobr, C. B. — The words " said office," are merely descriptive of 
the office. It would be very difficult to find any form of words more explicit 
to make a continuing obligation. This form was probably adopted to save the 
expense of entering into fresh bonds every year. 

Parke, B. — I have not the slightest doubt that this bond applies to every 
year, during which he shall continue to be appointed. Whether it would 
apply, if he were re-appointed after a chasm is another question, which it is 
not now necessary to consider. 



Bolland, B., and ALnsRSON, B., concurred. 



Judgment for the plaintiff. 



(a) 6 East, 507. 
lb) 2 M. & S. 363. 



(c) 2 B. & Aid. 431. 
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Duckworth v. Alison. Exehrquer. 

A SSUMPSIT for goods sold and delivered, and work and labour. The third A building 

plea was as to 55/. parcel, &c., that by certain articles of agreement, between JS^^'Ihat * 

the plaintiff of the one part and the defendant and Archibald Mansfield of the the builder for 

other part, it was recited, that the defendant was the owner of a warehouse beyond the 

and premises at Liverpool, and that he had contracted and agreed with the time mipulated 

plaintiff for the altering and repairing of the said warehouse for the sum of formanceoVthe 

815/. 198. in the manner and upon the terms in the said articles, after ex- w"'k/»j;ouW 

* . . forfeit the sum 

pressed and referred to, upon the express condition, that the plaintiff should of 6/. weekly, 
find and procure good and sufficient surety for the due and faithful per- 'f^^^^^^l^^H^^ 
formance of the said contract, and that the said A, Mansfield had agreed to join deducted from 
in and execute the said articles as a surety of the plaintiff, in the manner there- ^hjch might 
inafter expressed, and in and by the said articles, the plaintiff and the said A, remain owine 
Mansfield did for themselves jointly, as well as severally, and for their joint and ijon of the 
several heirs, executors, and administrators, the plaintiff should and would on 'V^^^'r'^^^" 
the day of the date of the said articles, proceed to alter, repair, and bidld the party wm not 
aforesaid warehouse, conformable to a certain plan to the said articles annexed, j "rfh%J*t* 
and under the direction oi John Broadbent, of Liverpool, architect and surveyor, feiture, hut 
in every branch and department of business, as might be requisite for carrying JlJJintai^an 
on and completing the work, according to the stipulations in the said articles aciion for it. or 
in that behalf mentioned, in a substantial and workmanlike manner, in three jj^^ ^f general* 
months from the date of the said articles, and in the event of the said work not nei-off againat 
being fully and effectually completed in the aforesaid period, to the satisfaction 
and approval of the said /. Broadbent, he the plaintiff should forfeit and pay to 
the defendant the sum of 5/. weekly, and every week he should be engaged in 
such work beyond the said period of three months, such penalty or forfeiture to 
be deducted from the amount, which might remain owing from the defendant 
to the plaintiff, on the satisfactory completion of the aforesaid work, in con- 
sideration whereof, and of the aforesaid covenants, conditions, and agreements 
being fully complied with, the defendant, did, by the said articles, covenant, 
promise, and agree to and with the plaintiff, his executors, and administrators, 
in manner following, that is to say, that he the defendant should and would 
pay, or cause to be paid, at the times and in mamier in the said articles after- 
mentioned unto the plaintiff, the several sums therein specified, making to- 
gether the total sum of 815/. I9s, as by the said articles reference being 
thereunto had would appear. And the defendant alleged, that though the 
plaintiff duly proceeded to alter, repair, and build the said warehouse, under 
the directions of the said /. Broadbent, in pursuance of the said articles, yet 
the plaintiff did not execute and perform all and singular the covenants and 
stipulations in the said articles in that behalf mentioned, in a substantial and 
workmanlike manner, in three months from the date of the said articles, but 
the defendant said that, on the contrary thereof, the said work was not fiilly 
and effectually completed in the aforesaid period, to the satisfaction of the said 
/. Broadbent, nor until the lapse of, to wit, eleven whole weeks after the end of 
and beyond the said period, during the whole of which the said work was in- 
complete, and the plaintiff was during each of the said eleven weeks beyond the 
eaid period engaged in the said work, whereby and by force of the said articles 



12 



TERM REPORTS in thb EXCHEQUER. 



I'. 

Alisok. 



Exchequer, the plaintiff became liable to pay to the defendant the sum of 55/. being after 

Duckworth *^® ^^® °^ ^^' ^®®^y» ^^^ ^^^ each of the said eleven weeks beyond the period, 
during which the plaintiff was so engaged in the said work as aforesaid. And 
the defendant saith, that he did before the commencement of this suit, at the 
times and in manner in the said articles mentioned and provided for« pay to 
the plaintiff the said total tum of 815/. 19^. for and in respect of the said work 
in the said articles mentioned, without deducting or retaining therefrom the 
said sum of 55/. or any part thereof. And the defendant saith, that the said 
sum of 55/. and every part thereof was, at the commencement of the suit, and 
still is, due from the plaintiff to the defendant, by virtue of the said articles, 
and which said sum equals and exceeds the damages sustained by the plaintiff, 
by reason of the non-performance by the defendant, of the said several 
promises in the declaration mentioned, so far as the same relate to the said 
sum of 55/. parcel, &c. ; and the plea concluded by offering to set off this sum. 

The replication traversed the payment of the sum of 815/. I9s. and the set- 
off. 

At the trial before Parke, B., at the last assizes for Liverpool, the defendant 
obtained a verdict. s 



Alexander, now moved for judgment non obstante veredicto. The plea con- 
fesses that 55/. are due, and attempts to avoid the debt by that which in law 
is not matter of set-off. A specific mode of satisfying that debt is pointed out 
in the articles, which make the penalty payable only by a deduction from the 
sum due to the plaintiff; that, in fact, is the condition upon which any debt 
arises. 

Parke, B. — ^We all think the right to deduct the penalty is an additional 
power given to the defendant. There is a substantial covenant to pay the sum 
forfeited, the defendant may deduct it if he chooses, but he is not bound to do 
80; there is nothing to preclude him from suing for the amount. 

Rule refused. 



Wells v. Ody. 



The Building (^ASE. The declaration stated that the plaintiff was possessed of a certain 
A^jl^ ^ ^' messuage or dwelling-house, situate, &c., and carried on therein the trade 

does not protect of a coffin-maker, in which messuage were divers ancient windows, through 
LSon^or " 1 ^^ch the light ought to enter; and that the defendant, intending, &c., here- 
lateral damaicc, tofore, to wit, on, &c., and on divers other days and times, &c., wrongfully 
Ihrhta reuOunf erected and built a certain building, to wit, a workshop, near to the windows 
from a party, of the said plaintiff in his said messuage, and kept and continued the said erec- 
tion and building, so as aforesaid built, for a long space of time, &c. And 
also, to wit, on, &c., kept and continued a certain other building near to the 

windows of said plaintiff in his said messuage. By means whereof the plaintiff 
act ; and, 

therefore, in an action for such an injury, no notice of action in neceflnary, nor is it necessary 
to bring it within three months from the time of the building of the wall. 

Case lies for darkening the plaintiff'*s windows by a wall erected by the defendant partly oa 
hii own land, and partly on the pUintiff^i land. 



wall, erected 
with a botiA 
Jide intent to 
pursue the pro- 
visions of that 
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was prevented from using his messuage as he otherwise would have done, &c. Ercheqiter, 
Plea, Not guilty. 

At the trial, before Parke, B., at the Middlesex sittings after Hilary Term, 
it was in evidence that the houses of the plaintiff and defendant were contiguous, 
and that the defendant had erected a party- wall, which stood partly upon the 
plaintiff's, and partly on the defendant's, land. A further elevation, by the 
defendant, of the party- wall, to form the side of a workshop, had the effect of 
darkening the plaintiff's ancient windows. One question left by the learned 
judge to the jury was, whether, supposing the wall to consist only of that part 
which stood on the plaintiff's land, it would have the same effect as the wall 
which was actually erected : the jury found that it would. Two objections 
were taken on the part of the defendant: — 1st. That the action was out of 
time, the party- wall having been bond fide erected in pursuance of the pro- 
visions of the Building Act, 14 G. 3, c. 78, which limits the time of bringing 
actions for any thing done in pursuance of that act to three months from the 
act complained of: and, 2dly, that the form of action was misconceived; that 
it ought to have been trespass (a) ; the part of the wall which was nearest to 
the plaintiff's windows, and, therefore, the proximate cause of the injury, being 
erected, on the plaintiff's own land, and, consequently, a direct injury to the 
plaintiff's property. A verdict was taken for the plaintiff, with liberty to the 
defendant to move to enter a nonsuit. Kelly obtained a rule accordingly. 

Bfimpas, Serjt., Humfrey, and Barstow, shewed cause. — The 43rd section of 
the Building Act, 14 G. 3, c. 78, does not take away the plaintiff's right of 
ax^tion for the collateral injury which the plaintiff has sustained by the eleva- 
tion of the party- wall. It is by that clause enacted, '* that any party fence- 
wall now built, or hereafter to be built, may be raised by and at the expense of 
the proprietor or occupier of the ground on either side adjoining thereto ; but 
no party fence- wall shall hereafter be built upon or against, or made as a party- 
wall, unless the same be of the materials, height, and thickness hereinbefore 
directed for party- walls to the rate or class of building so to be erected against 
or upon the same. And in case of the insufficiency of such wall for the 
purposes aforesaid, or if, instead of such party fence- wall, there be only a 
wooden fence, the proprietor or occupier of either of the adjoining premises 
shall be at liberty, at his own expense, to take down such wall or fence, and 
erect a new party- wall in lieu thereof, making good every damage that may 
accrue to the adjoining premises by such rebuilding, so, nevertheless, as that 
such new party-wall shall not extend on the surface of such adjoining ground 
more than seven inches beyond the centre line of such party- wall or fence; 
but no proprietor or occupier of such adjoining premises shall make use of such 
party- wall, otherwise than as a party fence- wall, unless he, she, or they, pay a 
proportionate share of the whole expense of making such parts of such wall, ac- 
cording to the use he, she, or they shall make of the same, at the rate afore- 
said." The evident intention of this clause was to give certain powers to a 
party who was already entitled to erect a party-wall dividing the contiguous 
houses, but not to give a right to erect any wall, causing, by its collateral 

(a) An action of trespass had been pre- of the Building Act, and no notice of action 

▼iously brought for the erection of the having been given. The present action was 

party- wall; but the plaintiff was nonsuited, brought to recover damages for the conse- 

it appearing, that the wall was erected with quential injury to the plaintiff's lights re- 

a boi&JUtt intention to pursue the provisions suiting from the same erection. 
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SxcheqntT, consequences, an injury to his neighbour's rights. A mode of appointing 
surveyors is directed by the act, who are to ascertain whether buildings are 
erected pursuant to it; if not, they are to be declared a nuisance; but the sur- 
veyor has no power to inquire into the question whether a party has sustained 
a collateral injury by a party- wall; he has nothing to do with the question of 
the right to build a party- wall, or to ^ the height of it. IParke, B. — ^Your 
argument is, that, as far as the direct injury to the plaintiff's premises is in 
question, he can have no remedy, except one controlled by the Building Act, 
which requires notice of action, and limits the time for bringing it; but that 
the Building Act does not authorize a man to darken his neighbour's lights; 
and, therefore, an action on the case may be maintained.] Titterton v. Con^ 
yersifi) is an authority in point. It was there held, that the Building Act did 
not protect a party ao building a party- wall as to darken his neighbour's 
ancient lights. 

The second objection is to the form of action, — ^that it ought to be in tres- 
pass, because part of the injury is a direct trespass on the plaintiff's land. This 
objection is open to several answers. Supposing the act to be originally 
trespass, case will he for the consequences resulting from a continuance of it. 
Though trespass might lie, the plaintiff was at Uberty to waive it, and bring 
case for the consequential injury. Branscomb v. Bridges (c), Smith v. Good- 
unn(d). 

Kelly, Adolphus, and R. V. Richards, contrd. — ^An action on the case is not 
maintainable : the proper form of action is trespass. The injury resulted from 
a wall erected partly on the defendant's, partly on the plaintiff's, land; but 
the proximate cause, which is alone regarded in law, arose from that portion 
of it which was nearest to the plaintiff's windows, and which stood on his land, 
and was, therefore, a direct act of trespass. If it is to be contended, that the 
plaintiff complains of an abuse of what may be termed the parliamentary 
privilege of building a wall, the declaration should have been framed to meet 
such a case, which would be a kind of transformation of an action of trespass 
into a special action on the case. If the portion of the wall which stood on 
the defendant's land had been the only cause of the injury, case would have 
been the proper form of action; but, in the present instance, no damage re- 
sulted from that part; if it had been taken down, the .deprivation of light 
would have been quite as great; and it is no answer to this argument to say, 
that the defendant's part would have produced an actionable injury if the 
plaintiff's part had been removed; because it is in respect of the effect pro- 
duced by the wall that it amounts to a wrong to the plaintiff; but if no effect 
proceeds from it, there is no injury in law. The whole damage resulted from 
the part which was on the plaintiff's land, and for that trespass only is the 
remedy. [Parke, B. — In Com. Dig., Action on the Case for a Nuisance, A., 
a case is put of a direct injury, for which, it was held, case would lie. " So 
an action upon the case lies for a nuisance to the habitation or estate of 
another; as if a man bidld a house hanging over the house of another, whereby 
the rain falls upon it."] 

The Building Act frimishes a complete answer to the action; for, though 

(A) 5 Taunt. 465. («/) 4 B. & Ad. 419. 

(c) 1 B. ft C. 145 
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the act complained of, the erection of the party-wall, may not be completely Exeheqwcr. 
justified, stfll, if it was done bond fide with an intention of pursuing the pro- Welli 
visions of the act, the action must be brought, subject to the limitations of the v. 

act as to giving notice, and bringing it within three months. 

Lord Abinoer, C. B. — ^The finding of the jury raises the chief doubt in this 
case. It is an action on the case, brought for u nuisance by stopping up the 
lights of the plaintiff, in consequence of a wall erected by the defendant. The 
answer given to the action is, that the wall was erected partly on the property 
of the defendant, and partly on that of the plaintiff; and the jury have found 
the obstruction would have been as great from that part of the wall which is 
on the soil of the plaintiff. It is said the action should have been trespass: 
that is the first question. In support of this objection no case has been cited 
to shew, that, where an injury has been done, of a consequential nature, to the 
comforts and convenience of the plaintiff, effected partly by an act of trespass, 
and partly by an act that was not a trespass, but from either of which the 
injury must and would have resulted, that the plaintiff is bound to bring the 
one form of action rather than the other. I can see no argument^ in principle, 
which should preclude the plantiff from bringing an action on the case. If the 
argument be good that he cannot bring an action of case, because part of the 
injury is resolvable into trespass; by a parity of reasoning, he could not 
bring an action of trespass when it is resolvable into case; so that, if the argu- 
ment is good for any thing, it proves the plaintiff to be without any remedy 
at all. I should think the plaintiff might have brought an action either one 
way or the other. Suppose a person's premises are injured by the changing 
of a watercourse by the erection of a weir partly on the land of the plaintiff 
and partly on the land of the defendant; the erection of that which is on the 
plaintiff's land would be the subject of an action of trespass, and doing the 
same thing on the defendant's land would be the subject of an action on the 
case. If both acts are done at the same time, and form part of one res gesta, 
and the consequential injury is in respect of both together, it appears to me 
the plaintiff may bring his action of trespass, or his action on the case; if not, 
for the reasons I have before stated, it appears to me he can bring no action 
at all. There are not wanting sufficient analogies to shew that where an in- 
jury is done to a right of way, — ^in fact, where there is a common injury, 
there may be a common remedy, and there a party may adopt either. In 
the case of a nuisance, where the act is conunitted in one county, but the 
effect is produced in another, it gives a right of action in either county. In 
an indictment for a nuisance which has its origin in one county, and produces 
an immediate effect in another, the venue may be laid in either. That will 
be found laid dovni in the old books. However specious the objection is, it 
will not bear investigation, and the result is, in this case, that the party might 
have brought either the one action or the other. 

It has been argued that the plaintiff could not have sustained any injury ex- 
cept from that part of the wall built on the plaintiff's land, but the jury never 
meant to say that. I do not understand their verdict to mean to say that could 
not be consistent with common sense unless that part which was on the defen- 
ndant's soil was mere light and air. What the jury meant in common sense 
was that if the wall had been built on the plaintiff's moiety alone the injury 
would have been the same in effect. I think that disposes of the first objection. 
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Exchequer. rj^^ ^ext objection is that the injury complained of is justified by the Build- 
VVells ing Act, not in terms, but that the defendant is protected by want of due no- 
Our. *^^® ^^ action and its not being brought in due time. It appears to me that 
neither of these objections can be maintained. The Building Act was intended 
to prevent any action of trespass or of case being brought against parties for 
doing the precise things which are authorized by that act to be done, but I 
apprehend the protection given by the Building Act was not intended to ap- 
ply to cases never contemplated by the act at all, but to the injuries immedi- 
ately resulting from the acts of the parties acting under it; therefore if the 
complaint is trespass for erecting on a party wall, the Building Act is a suffi- 
cient answer to the trespass, and though it be for an injury done which may 
not be the subject of protection under the Building Act, notice of action still 
is necessary. If it be a case of a partial justification of the acts which the act 
authorizes to be done, then in what manner would a party who complained of 
an injury which he thought was not justified by the act. proceed ? He would 
bring an action of trespass. If the defendant justifies under the Building Act 
the plaintiff would reply to shew that he had done something that the Build- 
ing Act did not justify, and therefore he had become a trespasser ah initio; and 
if the act done was not such an one as could be protected by it, he could not 
plead the Building Act in justification of it. The Building Act gives a party 
the right to do on his neighbour's land, exactly the same as he might legally 
have done with his own, and if any collateral injury results, it is not to be 
the subject of an action of trespass, for the Building Act justifies the trespass, 
and makes him stand in the same situation as though the wall were his own. 
It appears to me this is not the sort of injury which the Building Act pro- 
tected. Suppose a party raises a party fence- wall, and puts a chimney in 
the fence- wall, and after three months have elapsed, the time for bringing 
the action, he lights a fire and the chimney becomes a nuisance to his neigh- 
bour, is that neighbour prevented from bringing his action merely because 
the three months have elapsed? There was no cause of action until the fire 
was kindled and the smoke created. There may be a certain class of nui- 
sances which are consequential, which originate from acts done under the 
Building Act wherein a party cannot bring an action. No doubt that may be 
the case. All that is the necessary and immediate consequence of the act done 
may be justified under this act. It appears to me that the present plaintiff 
might bring his action on the case as well as trespass. On these grounds I am 
of opinion the rule should be discharged. 

Parks, B. — I entirely concur with the Lord Chief Baron. The first ques- 
tion is whether this is a case within the Building Act at all, whether it be 
such an act as is justified under the Building Act, and therefore that the defen- 
dant would be entitled to a verdict under the plea of the general issue, or whe- 
ther the plaintiff should not have brought his action within three months from 
the time of the act being done and have given notice of his intention to bring 
an action. It appears to me to be quite clear that this case is not within 
the Building Act at all. The .object of the Building Act was to preserve 
houses in this great city from fire, and to secure the making of a proper divi- 
vision between each house so that there might be less danger from fire. 
Read the 43rd section of the act. The object of that is to enable any proprie- 
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tor without a fence-wall between his own house and the house of his neigh- Exchequer, 
hour to make a more complete party- wall, and as he could not do it without 
some legislative power, they gave the owner of the land power to use the ad- 
joining moiety as his own, but subject to a provision as to the materials to be 
used. There the act stops and leaves the party to all the consequences of the 
act, and no reference is made to any injury the wall may sustain, or the even- 
tual damage caused by its being a nuisance. That appears to have been 
wholly out of the contemplation of the legislature; and that being so, it appears 
to me this case is not within the act at all ; and if it should turn out to have 
been unnecessary, the Building Act has nothing to do with it; or if the wall is 
erected so high as to interfere with the light, it has nothing to do with that. 
It is not necessary, therefore, to consider at what period of time the cause of 
action is said to have accrued, or whether the notice is sufficient. 

The next question is, that being so, whether an action on the case is main- 
tainable. It appears to me an action on the case is maintainable. It is con- 
tended it is not, on two grounds;— one is that put by the Lord Chief Baron, 
that this is a joint act, an act incapable of severance. This is a wall built 
partly on the property of the plaintiff, and partly on that of the defendant. 
The wall is an entire wall and not separate. Then it appears to me it is a 
case in which the plaintiff has the option as to the form of action he may 
choose to adopt; and the more natural and proper remedy is by an action on 
the case. Besides, the case put by the Lord Chief Baron where, from the 
necessary principles of common law, the action might be brought in the 
county where the cause of action arose, or, from the necessity of the case, 
the plaintiff has the option of bringing his action, either in that county, or 
in that in which the injury is sustained, there are some other cases in which 
the plaintiff has an election of the form of action. In the instance of an ac- 
tion brought for an injury done by a stage-coach, which was driven by the 
defendant himself, whose immediate carelessness caused the damage, it is 
held that an action of case will lie. Moreton v. Hardem{a), and Williams 
V. Holland (b). There is another case which bears very strongly on this; it 
is a very old case, which is cited in Comyn's Digest. Action upon the case for 
a nuisance A — ** Where a man built a house hanging over the wall of another 
so that the rain fell upon it, it was held, that an action on the case was main- 
tainable." It may be an act of trespass, but in the old authorities it is held, 
an action on the case woidd lie for the consequential damages sustained by it. 
In this case, though the building on the joint wall was in part a tres- 
pass, yet as the effect of the act altogether was the cause of consequential in- 
jury, the plaintiff may bring an action on the case. So no doubt he might in 
the case put by the Lord Chief Baron of the weir partly constructed on the soil 
of the plaintiff and partly on that of the defendant; as the effect of the whole 
weir is to drive the water from the plaintiff's mill, the plaintiff might maintain 
an action on the case for the nuisance. It would seem to me an action on the 
case is the more appropriate mode, though probably an action of trespass 
might also lie. I am also disposed to think that, assuming there were an 
injury committed by the moiety erected on the plaintiff's land only ; and none 
by that portion erected on the defendant's land, an action on the case could 



(a) 4 B. & C. 223. 



(A) lOBing. 112. 
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Exchequer, also be maintained for that; for if I am right in supposing the object of the 

H'ell8 Building Act is to give him a right of using the wall as his own, an action on 

V, the case for so using his own property to the injury of his neighbour would lie. 

Looking at all the circumstances, it appears to me that an action on the case 

is the proper remedy, and I think this case is not within the spirit of the act 

at all, and that the plaintiff is entitled to recover. 

Boll AND, B. — I am of the same opinion, and after the fiill view that has 
been taken of this question by the rest of the Court I shall confine myself to 
one point only, namely, whether or not this be or be not within the Building 
Act. The clause which is here the subject of interpretation is the 43rd. I 
think that clause was introduced by the legislature with the sole view of regu- 
lating the construction and enjoyment of premises of this description. The 
section is divided into two branches; theifirst branch is applied to the manner 
in which the wall, (provided either party choose to raise it,) shall be made, 
taking the clause altogether it appears, if a person has between his own land 
and part of his neighbour's, a party fence- wall, he has a right to build on that 
side of the wall which is on his land and a right also to raise the wall on the 
side of his neighbour's, but in doing so he must be regulated by the other di- 
rections of the act of parliament, which say it must be of such and such material 
and such a thickness as may be applicable to a particular rate of building, and 
he must not encroach further on the land of his neighbour than a certain space. 
The act then goes on to say how the enjoyment shall be regulated. It appears 
to me the directions of this clause of the act are merely confined to regulate 
the construction of the wall, and the enjoyment of it ; it says not one word 
about any injury done to the building in any other way. It leaves the ques- 
tion wholly open, as to whether or not the wall is erected at such a height as to 
prevent the light or the air from coming near the windows, and so to 
affect them in such a way as the neighbour has a right to their use. On these 
grounds, therefore, it appears to me this case is not within the Building Act. 
I think the rule must be discharged. 

Ride discharged^ 



PiGGoTT V. BiRTLES and another. 

An action will /^ASE. The first count of the declaration was for distraining cattle, goods, 
lie for an ex- chattels, and fiTowine: crops, for more rent than was due; the second 

ccMive QiKtreHS o i. 

in taking grow- count, for taking and distraining beasts of the plough, there being other cattle, 

*"An'^aciVon for S^^' ^^'^ chattels, on the premises, sufficient to satisfy the sum distrained for; 

distraining the sixth count was to recover the double value of goods taken under a 

pfougiH^Ilot ^listress, no rent being due ; the seventh count stated, that on, &c. the de- 

maintainable, fendants distrained the goods and chattels of the plaintifi", and also his growing 

other Rub/ect crops of wheat, which would have been more than sufficient to satisfy the rent 

of distrcRH is due, and the costs of the distress ; that they sold the goods and chattels, but 

retained possession of the growing crops, on which the distress still continued, 

which when ripe would have been more than sufficient, yet that the said, 

nevertheless, afterwards, on &c., wrongfully and vexatiously made a second 

distress upon the goods and chattels of the plaintiff for the same arrear of 

rent. 
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To the first and second and sixth counts, the defendants pleaded not guilty; 
to the second, also, that there was no sufficient distress without taking the 
beasts of the plough. To the seventh count, a payment of 160/. into court, 
and on the sufficiency of that sum to cover the damages issue was joined. At 
the trial before Williams, J. at the summer assizes for the county of Salop, it 
appeared that the plaintiff, on the 25th March, 1835, was indebted to the de- 
fendant in the sum of 142/. lO*. for half a year's rent of a farm ; on the 27th, 
the defendant distrained for that sum the plaintiff's cattle, his beasts of the 
plough, certain moveable chattels, and the crops growing on the demised farm. 
The cattle, beasts of the plough, and the other moveables, were sold by auc- 
tion for a sum insufficient to satisfy the distress. On the 2nd April, the de- 
fendants stili retained the growing crops, under a second distress, which, when 
sold, were still insufficient to satisfy the rent. 

The learned judge, reserving leave to the defendant to move to enter a 
verdict on the ground that growing crops were not of that nature to be 
capable of valuation, left - the questions to the jury : — Whether growing 
crops were of an appraisable or ascertainable value ; and, if so, whether the 
quantity taken with the other chattels made the first and second, or either 
distress, unreasonable: whether, besides the beasts of the plough, there 
was a sufficient distress on the premises, including the growing crops. The 
jury found, that growing crops were of an ascertainable value; that an unreason- 
able quantity had been taken ; that, therefore, both distresses were excessive ; 
that, including the crops, there were sufficient subjects of distress on the 
premises, without taking the beasts of the plough ; and they found a verdict 
for the plaintiff, with 100/. damages. 



Exchequer » 
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Ludlow, Serjt., in Michaelmas Term, obtained a rule to shew cause, why a 
verdict on the first, second, and sixth counts, should not be entered for the 
defendant, on the ground, that growing crops ought not to enter into the 
computation of the articles taken under the distress. 



Talfourdy Seijt., and Whateley, in Hilary Term, shewed cause. — ^The 
proposition to be contended for on the other side is, that growing crops 
are in the estimation of law, of no value whatever. If the growing crops are of 
a legally ascertainable value, and the jury have rightly found it, both distresses 
were excessive, and the sixth count would be sustainable, on the ground that 
at the time of the second distress no rent was due, the arrear having been 
satisfied by the first distress. If, however, it were conceded that the verdict 
on that count cannot be sustained, still the plaintiff is entitled to keep the 
verdict on the first and second counts. The argument on the other side, that 
growing crops are of no ascertainable value, because of the changes, and even 
total loss, of value they are susceptible of, by the weather and other accidents, 
is altogether one for the jury. Every subject of distress is liable to depre- 
ciation or destruction, and a greater liability vfoidd proportionably affect the 
present value, but not make a thing totally valueless. Growing crops are 
ordinarily the subject of sale ; they are seizable under a fi. fa. The fallacy 
of the opposite argument confounds appraisement with sale; undoubtedly they 
cannot be appraised until ripe (a), and before the stat. 2 W. &M. s. 1, c. 5, 

(a) Jl G. 2, c. 19, viii. 
c2 
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before there could be any appraisement or sale, an action might be sustained 
upon the equity of the statute of Marlebridge, Some estimate must be put 
on them to enable a sheriff to take the double value, as he is bound to do, 
upon a replevin {h). Indeed, the statute authorizing a levy upon growing 
crops, in itself recognizes them as of some value. The plaintiff has sustained 
great injury in having his dominion over his own property (c) taken away for 
so great a length of time, — in the increased difficidty, also, of finding sureties 
for a replevin, — and in the additional costs and charges, to which he is liable, 
of keeping possession of an unnecessarily large extent of land. [Parke, B. — 
And if the landlord was bound to take into account the probable value of the 
crops, he ought not to have taken so many chattels.] The defendant, indeed, 
is not in a position to raise the objection he has taken issue upon, the reason- 
ableness of the amount of the distress, including the crops, and he cannot 
now say they are valueless ; he ought to have demurred to the declaration. 

The objection taken to the count for taking the beasts of the plough, shews 
to what a length the defendant is obliged to push his argument ; not only may 
all the chattels on the farm be taken with the crops, but the implements of 
husbandry also, and so a man's trade would be completely destroyed. 



Ludlow y Seijt., and Bushy, contrct. — In legal estimation, these crops were not 
of one scintilla of value ; they would be, if carefully tended and they escape the 
accidents of the elements, of value when ripe. Hops, turnips, and many other 
products of the earth, are frequently destroyed before the period when they 
ought to be mature ; a hail-storm might destroy the whole hopes of a har- 
vest : by what rule, then, can the quantity which the landlord ought to seize 
be measured } To give the plaintiff a right to maintain his first two counts, 
the act complained of must be not only wrongful, but damage must result 
from it. In this case the tenant sustained no damage. The stat. 1 1 G. II. 
c. 19, requiring the sheriff to take replevin bonds in double the value of the 
things seized, relates only to goods and chattels distrainable at common law, 
to which the statute giving a distress on growing crops does not assimilate 
them. Miller v. Green (d). The landlord coidd not sell them imtil they were 
ripe, and no necessity existed for replevying it. Owen v. Legh (e). The tenant 
may at any time relieve himself by tender, and the magnitude of the distress 
could not affect the amount to be tendered. [Alderson, B. — ^You would say, 
if he sells more when ripe than necessary, the tenant would have his remedy. 
Parke, B. — ^Your argument contends that putting in the distress is only 
creating a Hen in the landlord, and not a distress until the sale.] Nor even 
if growing crops be capable of valuation, does it follow that this action can be 
maintained } — for they are unsusceptible of that division which is necessary 
to enable the distrainer so exactly to proportion the distress to the rent due. 
The case resembles that of the distress of an entire thing, as a horse, or a fold 
of sheep, to take which woidd not constitute an excessive distress. Clarke v. 



{b> 11 G. 2, c 19, xxiii. 

(r) Lord Coke, on the stat of Marle- 
bridg^e, 2nd Ins 107 : — " It is worthy of ob- 
servation, how provident the makers of 
these and other statutes be, men's beasts, 
cattle, or other goods, be not unjustly or 
excessively distrained ; and if they be, that 



deliverance be speedily made of them by 
replevy ; otherwise, the husbandry of the 
realm, and men's other trades, might be 
overthrown or hindered ; and this agreetb 
with the reason of the common law." 

Id) 2 Cr. & J. 143, S. C. 8 Bingh. 92. 

(e) 3 B. & Aid. 470. 
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Tucker (/). Nor has the defendant, as has been argued, precluded himself from 
raismg the question at Nisi Prius, by not having demurred to the declaration; 
by taking issue on the suflficiency of the chattels and crops to satisfy the dis- 
tress; the defendant admits only that crops have been taken, and not that they 
are of any value. • 

Cur. adv. vult. 
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Parke, B. delivered the judgment of the Court. Two questions remained 
for consideration in this case, which were discussed on shewing cause against 
a rule to enter a verdict for the defendant, on the first, second, and sixth 
counts of the declaration, upon a point reserved by my brother Williams : 
first, whether a landlord be liable, in point of law, to an action on the case for 
an excessive distress, where the excess consists wholly in taking growing 
crops, the probable produce of which is capable of being estimated at the 
time of seizure ; and, secondly, whether he be liable to a similar action for 
seizing beasts of the plough as a distress for rent, there having been at the 
time a sufficient distress on the land demised, if growing crops are to be in- 
cluded for this purpose. The other points in the cause were disposed of, 
either on the trial or on the argument ; these were reserved on account of their 
novelty and importance. The two questions differ from each other, and the 
Court have had much more difficidty in disposing of the first than the second, 
and we have entertained considerable doubts upon the subject ; but in the 
result we are of opinion, that an action will lie for the Excessive distress to 
recover some damages ; but that an action is not maintainable for distraining 
beasts of the plough, under the circumstances of this case. The common law 
right of a landlord, to distrain for rent service, appears to be restricted at 
common law to the taking of a reasonable distress. So Lord Coke intimates, 
in his reading in the 2 Inst. 107, on the statute of Marlehridge, c. 4, which 
statute, he there says, ** agreeth with the reason of the common law." But 
whether the duty be to make a reasonable distress by the common law, or by the 
statute, an action will equally lie, if there be breach of that duty, and damage 
thereby arise to the person on whose goods the distress is made. At common 
law, and when the statute of Marlehridge passed, a distress could be made 
only upon moveable chattels, being upon the land demised, and such as were 
capable, after they had been detained an unhmited time as a pledge, of being 
restored in the same plight and condition to the distrainee ; and the damage 
which was sustained by the latter, by an excessive distress, was the loss of the 
use and enjoyment of the surplus of such goods, which were removed and 
impounded off the land, for such time as he was deprived of it ; and if not 
restored before action brought, then probably he might claim the full value of 
such surplus. Where the common law right of the landlord was extended to 
other chattels of the like description, that is, capable of being removed and 
impounded off the premises, cattle or stock, for instance, upon commons ap- 
pendant or appurtenant to the demised lands, the inconvenience to the dis- 
trainee being precisely of the siame nature, doubtless he would be entitled to 
the same remedy. But the statute law has created some new distrainable 
sabjects, which are not to be treated in the same way as those which are dis- 
trainable at common law ; one class of which, though of a moveable nature. 



(/) 2 Ventris, 163. 
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• Exch^uer, is not allowed to be removed at all ; and another is of an immoveable quality 
'.^vx/ at the time of the distress, and both of which are to be disposed of in a way 

X I6GOTT 

7;. entirely different from that prescribed by the common law. One of those 

BiRTLEs. subjects is com loose, or in the straw, or in sheaves, or cocks, or hay, which 
by the statute 2 W. & M. sess. 1, c. 5, s. 3, may be secured, locked up, and 
detained in the place where found, in the nature of a distress, until replevied ; 
and in defaidt of replevying, must, it should seem, be sold in ^\t days, and 
cannot be removed : and this species of subject of distress differs from that at 
common law, in respect of its being legally both incapable of removal, and of 
being kept for an indefinite period, till payment of the rent. Another of these 
subjects is growing com or other product, which, by 11 G. 2, c. 19, may be 
distrained, but cannot be disposed of until after it has become ripe, and been 
cut, which must be afterwards placed in bams or other proper places on the 
demised premises, and cannot then be removed from the premises, except 
sub modo, that is, in defaidt of there being such a proper place ; and this new 
subject must, as it seems, be then sold ; so that it differs entirely from the 
common law subjects of distress. 

The question then arises, whether both or either of these new distrainable 
subjects be within the principle of the common law, or the statute of Marlc' 
bridge; so that the distrainer is to be liable if he takes an unreasonable quantity 
of such subjects, either alone or jointly with other abuttals ; and we think 
that they are. The duty of taking a reasonable quantity which the law casts 
on the distrainer, cannot be varied by this extension of his powers ; if he 
takes more, he exceeds his duty ; and if damage is caused thereby to the dis- 
trainee, it seems to be inconsistent to say, that he shall not have a remedy, 
because, from the change in the mode of treating the subject of distress, the 
nature of the damage is changed. If there be a breach of duty and damage 
thereby, the case falls within the established principle, though the quantum 
of compensation will of course vary if the damage be less. Does the dis- 
trainee, then, sustain damage by the act of the distrainer, in taking too large 
a quantity either of com, or hay loose, or growing crops } It seems to us 
that he does in both cases. In the former, he is deprived of the power, for a 
limited time, of making use of the corn or hay for his cattle, or disposing of it 
fairly at the market ; or he is exposed to the inconvenience of procuring 
sureties in a replevin bond to a larger amount, if he chooses to replevy, and to 
regain the full dominion over his property : and it may be, that an additional 
expense for securing the distress is cast upon him by this unnecessary addition 
to the chattels distrained, for he must ultimately pay whatever reasonable ex- 
pense is incurred by the landlord. In the latter case, that of a distress of 
growing crops, he is deprived of the power of selling, and receiving the money 
to his own use, with respect to all the surplus which the landlord has unrea- 
sonably taken. He cannot feed off or cut his crops, whilst green, for fodder 
or sale : he may, also, be exposed to additional expense in keeping the dis- 
tress ; for the statute 11 G. 2, c. 19, s. 19, provides, that if the tenant pay to 
the landlord, before the crops are ripe, cut, and gathered, all the rent and costs 
and charges of making the distress, and which shall have been occasioned 
thereby, the distress shall cease. It is therefore clear, that the law contem- 
plates, that in a distress of a growing crop, some other expense will be occa- 
sioned to the landlord than that of making the distress. Such would be the 
case if the tender was made at a late period of preparing for or beginning 
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harvest, which might he greater to the landlord than to the tenant.; and the 
cost of looking after the crops, to prevent their being damaged by trespassers, 
or improperly abstracted by the tenant, which woidd be incurred from the 
earliest time. These expenses the tenant would ultimately have to pay, and 
he could not be relieved from the accruing liability to pay them, or restored 
to the full dominion over his growing crops, without the inconvenience of 
replevying, and being bound, if he replevies, to give security to double the 
full value, being a greater amount than he would have done if a proper dis- 
tress had been taken. These are inconveniences to a tenant from taking too 
large a distress, though they vary much in degree, and in most cases would be 
almost nominal; but if there be any damage, the action, we think, will lie. 
One mode of illustrating the principle is, by putting an extreme case as sug- 
gested at the bar. Suppose, for an arrear of 5/., the growing crops on a 
thousand acres of land were distrained in March, and the tenant thereby pre- 
vented from dealing with the crops, by selling them on his own account, or 
cutting them, or feeding them oflf by cattle, if he choose, from thence to the 
following harvest time, it could not be said that the quantity taken was not 
greater than it ought to have been, or that the tenant had sustained lio damage. 
The principle is the same as the present, and the inconvenience differs only in 
degree. 

For these reasons, we think that the plaintiff was entitled to a verdict on 
the first count, but not for the fiill value of the crops beyond the amount which 
ought to have been taken, upon which principle the jury appear to have given 
their verdict. The true measure of damage is simply a compensation for the 
additional expense of distress, and of keeping possession of that part of the 
crops which it was unnecessary to take during the time of possession, and 
some compensation for the loss of the absolute ownership and power of dis- 
position for the same time ; or if the tenant has replevied, then a compensation 
for the additional expense and inconvenience of replevying to a larger amount. 
It cannot be contended that the probable value of the crops is to be taken as a 
present satisfaction of the rent to that amount, so as to make the landlord a 
wrong-doer by taking and selling all, or, as the case may be, the excess of 
moveable chattels, and liable for their value ; for he has a right to apply 
those which are immediately productive in satisfaction of the rent pro tanto, 
and hold a reasonable part of the present unproductive fund as a security for 
the balance. We therefore think that the jury have given excessive damages, 
and, imless by mutual agreement they can be reduced to a sum nearly nominal, 
there ought to be a new trial. 

The second question is, whether the landlord can be liable to an action on 
the case for taking and selling beasts of the plough, when there was another 
sufficient distress on the land demised ? but such sufficient distress included 
growing crops, and without those crops there was no sufficient distress. We 
are clearly of opinion that he is not liable in this case, for the landlord has a 
right to resort to the subjects of distress which are immediately available, to 
raise the arrears of rent by sale, and is not bound to take those which cannot 
be productive till a future period. If there are other moveable chattels to the 
amoimt of the rent and expenses, besides averia caruccce, he would not be 
justifiable in taking the latter ; but if there are not, he has a right to take and 
sell all or so many of the beasts of the plough as may be necessary, with the 
other moveable and saleable chattels, to satisfy the arrears and charges. We 
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therefore think the vercBct, on th^ second count, shoold be entered for the 
defendant ; and it is conceded by the plaintiff, that on the sixth count the de- 
fendant is entitled to a verdict. 

Rule accordingly. 



A plea to a 
count for work 
Hnd labour that 
the debt, except 
a8 to the sums 
of, &c. was 
due on a spe- 
cial contract to 
work for the 
disbursments 
out of pocket, 
is bad on spe- 
cial demurrer, 
as amountinff 
to the general 
issue. 



Jones v. Nakney^ Esq. 

T\EMURRER. — ^Assumpsit to recover the sum of 2000/. for the work, 
labour, and attendance of the plaintiff, as the attorney and solicitor of the 
defendant, and for money paid, and on an account stated. Second plea, as to 
the breach of promise in the declaration mentioned, so far as the same related 
to the non-payment of the sum of 2000/. in the declaration firstly mentioned ; 
except the sum of 90/., parcel thereof, and of the sum of 150/. in the first 
plea mentioned, actionem non, because the defendant says, that the said work, 
labour, and attendance were given, done, and bestowed for and on behalf of 
the defendant, on two several occasions : the former of which occasions was 
in the year 1832, and the latter in the year 1834, and on each of which 
occasions, he, the defendant, became, and was a candidate for the represen- 
tation in the Commons House of Parliament, of certain boroughs called and 
known by the name of the Carnarvonshire boroughs, and the said work and 
labour, &c. were given, done, and bestowed, in and about the endeavouring 
to secure, and in and about the promoting the return of the defendant 
as a representative of, and member for the said boroughs, and for no other 
purpose, and on no other occasions whatsover. And the defendant further 
saith, that the said work and labour, &c. of the plaintiff, so far as the same 
related and relates to the first of the said occasions were done, given, 
and bestowed by the plaintiff, under, and by virtue of a certain agreement 
heretofore and before the plaintiff had done, given, or bestowed the said work 
and labour, &c« or any part thereof, or had been or was retained by the de- 
defendant for that purpose; to wit, on the first of September 1832, made, 
entered into, and concluded in that behalf, by and between plaintiff and the 
defendant, which said agreement was and is to the effect following, viz. — 
That he the plaintiff should do, give, and bestow the work and labour, &c. of 
him the plaintiff in and about the endeavouring to secure, and in and about 
the promoting the return of the defendant as a representative, &c. on the 
first of the said occasions, without being or becoming entitled to have or 
demand from the defendant in respect tliereof, any fees, money, or remune- 
ration whatsoever ; but that he the plaintiff should be entitled to have, receive, 
and demand from the defendant on such occasion, such sums and monies only 
as he should or might disburse, pay, lay out, or expend for or on behalf of 
the defendant in and about the endeavour to secure, and in and about the 
promoting the return of the defendant, &c. on the first of the said occasions. 
And the defendant further saith, that, but for the said agreement, he the 
defendant would not have retained or employed the plaintiff to do, perform, 
and give or bestow his said work and labour, in so far as related to the first 
of the said occasions, or any part thereof; and that there was not at any time 
any express contract or agreement made or subsisting by or between the plaintiff 
and the defendant, touching or relating to the scale, rate, or amount of the 
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fees, money or remuneration to be pwd, received, or demanded of or from the 
defendant, and to be by him payable and paid to the plaintiff for or in respect 
of the said work and kbom*, &c. so far as the same related to the last of the 
said occasions. And the defendant further saith, that the said work and 
labour, &c. of the plaintiff in the declaration mentioned, were not wholly or 
in part done, given, or bestowed in or relating to any suit or suits or other 
proceedings whatsoever in any court of law or equity ; and the defendant 
saith, that a fair, reasonable, and proper remuneration to the plaintiff, for or in 
respect of the said work and labom-, &c. so far as the same related to the last 
of the said occasions ; together with all fees due or payable in respect thereof, 
did not at any time and does not exceed the said sum of 90/. parcel, &c. 
Verification, special demurrer assigning for cause (amongst other things) that 
the said plea does not either sufficiently confess and avoid, or traverse and 
deny that part of the declaration to which it professes to be an answer ; and 
that the defendant does not in or by that plea admit even a colorable right 
of action in the plaintiff ; and that the matter of the said plea amounts only 
to the general plea of non assumpsit, and, therefore, tends to great and un- 
necessary prolixity of pleading, &c. &c. 
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Cowling, in support of the demurrer, was stopped by the Court. 

/. Jervis, in support of the plea. The plea admits facts — the work done, 
from which in law there woidd be implication of a promise, and avoids the 
effect of such facts, by shewing the additional facts which negative the plain- 
tiff's right of action. Edmunds v. Harris, (a) is an authority in support of the 
plea ; it was there decided, that it was the subject of a special plea, that the 
credit had not expired. It must be admitted, that that case has been ques- 
tioned. 

Lord Abingbr, C. B. — ^We decided very recently that, under non assumpsit, 
evidence might be given that there was a special contract to make a machine, 
which was not to be paid for unless it worked properly. 

Parks, B. — I think you may consider Edmunds v, Harris as overruled. 
The matter stated in this plea would be evidence to shew that there was no 
such contract as that declared upon. 



The other judges concurred. 



Judgment for the plaintiff. 



(a) 2 Ad. & £1. 414. 
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A^^emise WM Jg JECTMENT. At the trial before Lord Ahinger, at the sittings in Middlesex 
the lessor rf the after last Michaelmas Term, it appeared that the action was brought to 

plaintiff, and recover possession of a house and appurtenances situated in Crawford Street, 
the demise, the on a forfeiture. The lessor of the plaintiff held a long term in the premises 
forfeitTd'oiTa*^ "^ question, by a demise from Mr. Portman. A written agreement was 
certain event, made between George Chowles, the agent of the lessor of the plaintiff, dated 
u>"throcw!r t*^« 1st of June, 1835. for a lease to him of the premises which were then a 
rence of the private house, for the purpose of being converted into a beer-shop and eating- 
lated agaiPRt, house. By that agreement, in consideration of the sum of 60/. per annum, 
the «on of the payable quarterly, the said George Chowles agreed to let to the said defendant 
plain liff, who the premises in question, on lease for seven, fourteen, or twenty-one years, 
a enl^^^and b^** determinable, &c. And the defendant agreed to take the premises, and pay 
whoHe inHtruc- the rent quarterly ; and he further agreed that he would, at his own expense 
ment wa?**^^' ^^^ within three calendar months, erect a shop-front, and otherwise repair, 
brought for the paint, paper, and white- wash the whole of the house, and so keep the same in 
manded the ' good repair during the whole term, and at the end of either of the said terms, 
rent; held that deliver it up in good tenantable repair. And the said George Chowles, for the 
sufficient evi- said /. Nash (the lessor of the plaintiff,) did agree, that on the shop-front being 
dence ol the erected, and the said house and premises being put into good and sufficient 
to waive the repair, the said /. Nash shoidd execute the said lease, bearing date Midsum- 
lorieiiure. ^^^^^ 1835, from which time the rent was to commence, at the expense of the 

defendant. And it was further agreed between the parties, that in case the 
defendant did not erect the shop-front, and otherwise repair the premises, 
within three calendar months from the date of the agreement, it should be 
lawful for the said /. Nash, or his agents, to re-take possession of the pre- 
mises, and the agreement shoidd be null and void. And the defendant further 
agreed that, in case he did not fulfil his engagements at the time specified, 
he woidd forfeit and bind himself to pay the sum of 20/. to the said /. Nash, 
over and above the rent that might be due for the premises at that time. 

The defendant entered, and made a window, but as found by the jury, not 
a shop-front within the meaning of the agreement. Evidence was offered, 
on the part of the defendant, to shew that the lessor for the plaintiff held 
the premises under a lease from Mr. Portman, containing a clause for a 
penal rent in case a trade was carried on without a license from him, and 
that Mr. Portman had distrained for that rent which the defendant had paid* 
The defendant further contended that there had been a waiver of the forfeiture. 
The son of the lessor of the plaintiff proved that, during his father's illness, 
he had acted as his agent, had seen the alterations, and had made no objection ; 
that on the 5th of July, 1835, he had sent a notice to the defendant referring 
to the covenant in the original lease, and requiring the defendant ** not to 
use the said messuage or tenement, or premises, for the said trade of a vic- 
tualler or as a public-house, or for a beer-shop, or coffee-shop, or for any 
other art, trade, or business whatsoever," and giving the defendant notice 
that he woidd be responsible for any damage the lessor of the plaintiff might 
sustain by a breach of the covenant. The witness farther stated that, shortly 
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Sifter Michaeltnas, he had demanded from the defendant the rent due up to that 
time, but which he defendant refused to pay, imless he had an indemnity 
against Mr. Portnum's demand. The witness further stated, that the eject- 
ment had been brought by his directions, without any communication with 
his father, who from iUness was unable to attend to business. Lord Ahinger 
was of opinion that these facts did not amount to a waiver, and the plaintiff 
had a verdict. 
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Erie, moved for a new trial, on two grounds, 1st. that the evidence 
of the covenant in the original lease was admissible to shew that the parties 
to the agreement could not have used the word ** shop-front," in its ordinary 
meaning ; such a construction requiring the defendant to commit a breach of 
the covenant. 2nd. ^hat there was a waiver of the forfeiture, who must be 
taken to be the agent ot his father, otherwise, as the ejectment was brought 
by his authority alone, the deisndant would be entitled to have a stay of pro- 
ceedings. The Court granted a rule on the second point only. 

Bompas, Seijt. shewed cause. — In this case the lease had become null 
and void, by the neglect of the defendant to erect the shop-front, and it was 
not competent to the lessor of the plaintiff, by himself or agent, to waive the 
act of forfeitiu*e so as to keep the letise in force. It would be otherwise if 
there were merely a power to re- enter on the breach of a covenant. [Parke, B. 
It is difficult to maintain that argument, since the case of Doe dem. Brian v. 
Bancks (a).] Supposing, however, that the demise was voidable, the acts of 
the son, even supposing him to be his father's agent, do not amount to a 
waiver. [Parke, B. — In Green's case (b) rent was demanded at the day, but 
not paid, and two days after, the lessor received the rent of him, and " made 
him an acquittance by the name of his fermor," and the question was, whether 
this barred the right of re-entry. " And it was clearly resolved that the bare 
receipt after the day was no bar, for it was a duty due to him ; but a distress 
for the rent, or a receipt of the rent due at another day, was a bar, for these 
acts do affirm the lessee to have lawfiil possession ; so if he maketh him an 
acquittance with a recital that he is his tenant, and in this case, by calling 
him his fermor, it is a fall declaration of his meaning to continue him his 
tenant, and it was adjudged that the entry was not lawful."] The demand in 
the present instance by the son was not acquiesced in ; there was nothiug to 
shew that the defendant was treated as a tenant after the forfeiture. 

The son was not the agent of the father, with authority to do more 
than receive the rent, he had no authority to waive the waiver. 

Barstow, contrcL, There are two recent authorities, which are quite con- 
clusive, that such a stipulation as in the present instance, does not on the 
occurrence of the event provided against, make the lease absolutely void, but 
voidable at the election of the lessor. Doe v. Bancks (c) Amsby v. Wood- 
toard (d). Then the acts of the son are a clear recognition of the defendant as 
tenant. 



(a) 4 B. & Aid. 401. 
(6) Cro. Eliz. 3. 



(c) 4B. & Aid. 401, 
(t/) 6 iJ. & C. 61i>. 
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Lord Abingbr, C. B. — ^The Court are disposed tx) acquiesce in the autho- 
rities cited, to shew the construction which ought to be put on the words 
" null and void" as here used. But I feel strongly that there was not suffi- 
cient proof of the son's authority to dect to treat the defendant as a conti- 
nuing tenant. 



Parke, B. — ^The whole question turns on the son's authority. I think 
there is not sufficient evidence to shew that he had authority, equivalent to 
the authority to grant a new lease, to waive the forfeiture. The question of 
waiver therefore does not arise. 



ALDBR80N, B., and Gurnbt, B., concurred. 



Rule discharged. 



Groundsell V. Lamb. 



In indeHfaiu* 
assumpsit for 
iNxkls sold and 
delivered, evi- 
dence in admis- 
sible under tlie 
plea of non-as- 
sumpsit, to 
shew that the 
article was a 
machine for 
which nothing 
was to be paid 
unless it work- 
ed well, and the 
defendant is en- 
titled to a ver- 
diet, if he shews 
that the ma- 
chine did not 
work well. 



A SSUMPSIT for goods sold and delivered. Plea — Non-assumpsit. At the 
trial before Lord Ahinger, at the last Warwick assizes, it appeared th&t 
the plaintiff sought to recover the sum of 33/., the price of a certain machine 
made for the defendant by the plaintiff. The defendant proved that the ma- 
chine was made upon a contract, by which it was stipulated that nothing 
should be paid for it unless it worked well, and that it did not work well. An 
objection to the admission of his evidence, under the general issue, was over- 
ruled by Lord Ahinger, and the defendant obtained a verdict. 

Whitehurst renewed the objection on a motion for a new trial, admitting 
that it was difficult to distinguish this case from that of Cousins v. Paddon (a). 

Lord Abinobr, C. B. — ^The plaintiff did not declare on the special contract, 
and the defendant shewed that the work was done imder a special contract, 
which had not been duly performed, so that indebitatus assumpsit could not be 
maintained. 



Parkb, B. — The plaintiff could not have recovered upon the special contract, 
a condition precedent had not been performed; if it had been performed, 
indebitatus assumpsit might have been supported, but not otherwise; and 
therefore the defendant was at liberty, under the plea of non-assumpsit, to 
shew that it had not been performed. 

Rule refused. 



(a) Ante, Vol. I. 305. 



EASTER TERM, 1836- 29 

Exchequer, 
A DAMS V. WORDLEY. 

T\EMURRER. Assumpsit by the drawer against the acceptor of two bills In an action on 
of exchange, dated 29th December, 1834, for 45/. each, payable, one Jhanle'^it wai 
sixth months, the other twelve months, after date. Plea — ^That lone before held to' be an 
the making by the plaintiff, and the accepting by the defendant, of either of dcfence*tha* br 
said bills of exchange, to wit, on the 23rd oi January, 1826, the defendant a contempora- 
and John Gaitt had made their certain joint and several promissory note in agreemnit it 
writing, and thereby jointly and severally promised to pay to Messrs. Henry *f»" «tlpulared 
Wyatt and Sons, or their order, 300/. for value received, with interest at 5/. kI^ouM not be 
per cent, per annum from the date thereof, and which said promissory note S'^^J^' H"**^ 
the said H, Wyatt and Sons afterwards and before the making and accepting tioo of another 
of either of the said bills of exchange, to wit, on the 31st of October, 1831, Sit *u'it irM* 
indorsed to certain persons using the name, style, and firm of Messrs. Wyatt 9X\\\ undeter- 
and Thompson, and afterwards and before the making and accepting of either 
the said bills, to wit, on the day and year last aforesaid, the defendant paid to 
the said persons so using the name, &c. of Messrs. Wyatt and Thompson, as 
aforesaid, the said sum of money in the said promissory note specified, with 
the interest thereon ; that the said Wyatt and Thompson then undertook and 
promised the defendant to deliver the said promissory note to him on request, 
but have hitherto neglected and refused to do so. And the defendant further 
saith, that afterwards and before, and at the time of making of the said bills of 
exchange, to wit, on the 29th of December, 1834, two actions had been and 
then were pending in the Court of Exchequer, in one of which actions the 
said plaintiff was the plaintiff, and the said defendant was defendant ; and in 
the other of which, the said plaintiff was the plaintiff, and the said John Gaitt 
was the defendant ; and both of which were commenced by the said plaintiff, 
for the recovery of the sum of money in the said promissory note specified, 
and which the plaintiff then claimed to be due to him as indorsee thereof, and 
such proceedings were thereupon had in both the said actions, that a question 
then arose and was depending, whether the defendant and the said John Gaitt, 
or either of them, was or was not liable to pay the sum of money in the said 
promissory note specified to the plaintiff. And the defendant further says, 
that long before the making and accepting of either of the said bills of ex- 
change, to wit, on, &c. certain disputes had arisen, and were then depending 
between the plaintiff and Mary Ann Bingley, as administratrix of Richard 
Bingley, deceased, concerning a certain other sum of 300/., which the plaintiff 
claimed to be due to him from the said M, A, Bingley, as such administratrix, 
as aforesaid, upon and by virtue of a certain other promissory note, of which 
the plaintiff was then the holder and indorsee, theretofore, to wit, on, &c. made 
by the said 22. Bingley, deceased, by which he promised to pay, on demand, to 
one George Wyatt, or order, 300/. for value received, with interest, &c. ; and 
afterwards, and at the time of making the said bills of exchange, and before 
the conmiencement .of this suit, to wit, on the 29th of December, 1834, the 
plaintiff was about to bring a certain action at law against the said M, A. 
Bingley, as administratrix as aforesaid, to recover the said sum of money in ths 
said last-mentioned promissory note specified. And the defendant further 
8a3rB, that afterwards, and before the making of the said bills of exchange, and 
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Etdieqmer. before tbc oommencemeiit of this suit, to wit, on &c., the defendant was inr 
debted to W. C, R. M., and J. F. G., as assignees of the estate and effects 
of the said Wyatt and Thompgom, tiien being bankrupts, in a certain large sum 
of monev, to wit, the smn of 117/. 6f. M., if the defendant and the said /. 
Giutt were discharged from all liability to the plaintiff, upon the said promis- 
sory note so bv them made as aforesaid. And afterwards and before, &c. for 
settling the said actions, so as aforesaid depending between the plaintiff and 
the said /. Gaitt, and between the plaintiff and defendant, it was agreed by 
and between the plaintiff on the one part, and the defendant on the other part, 
that the plaintiff should not proceed farther in the said actions, c^ either of 
them ; and that the defendant should pay to G. S., then being the attorney of 
the plaintiff in the said actions, the costs incmred by the plaintiff in the pro- 
secotion of the same respectively, and that the plaintiff should make and draw 
his three several bills of exchange upon the defendant, each fnr the payment of 
45/., one at six months, another at twelve months, and the third at eighteen 
months, after the date thereof req)ectively, and which the defendant should 
then accept and deliver to the plaintiff, and that the defendant should pay to 
the plaintiff the said sum of 117/. 6f. 6</. so due to the said C. M. and G. as 
such assignees as aforesaid, if the defendant or the said J, Gaitt were not liable 
to pay to the plaintiff the said sum of money specified in the said promissory 
note so made by them, as aforesaid ; and that the plaintiff should indemnify 
the defendant from all claims and demands, action and actions, which the said 
assignees might have upon the defendant in respect of the said sum of 117/. 
68. 6d. ; and that upon payment of the said costs, and of the said sum of 
117/. 6s. 6d,, and upon the defendant accepting the said bills of exchange, so 
to be drawn by the plaintiff upon and accepted by the defendant as aforesaid, 
he, the defendant, and the said /. Gaitt, should be discharged from all liability 
to the plaintiff upon the said promissory note so made by* them, as aforesaid, 
if the plaintiff should recover in the said action so about to be commenced by 
him against the ssdd M. A. Bingley, as such administratrix as aforesaid; and 
that until the plaintiff should so recover, or if he should not so recover, in such 
action, he, the plaintiff, should not require the defendant to pay any or either 
of the said three several bilk of exchange, so to be made and drawn by the 
plaintiff upon and accepted by the defendant, as aforesaid. The plea then 
alleged, that the defendant paid the costs of the actions against him and Gaitt, 
and the said sum of 117/. Bs, 6d., and accepted and delivered to the plaintiff 
the three bills drawn on him pursuant to the agreement ; that the plaintiff 
afterwards commenced the action against M. A . Bingley, which was still pending 
and undetermined ; and that the plaintiff had not as yet recovered against the 
said M. A, Bingley in such action ; and that the bills in the declaration men- 
tioned are two of the bills so drawn by the plaintiff upon and accepted by the 
defendant. 

Special Demurrer — assigning for causes that the plea did not allege the 
agreement therein mentioned to have been in writing; and that the defendant, 
by his said plea, alleged a contract differing from and inconsistent with the 
contracts contained in the bills of exchange in the declaration mentioned, and 
sought by such contract so differing and being so inconsistent, to control, vary, 
and alter the contracts contained in such bills of exchange, and yet did not 
allege or shew such contract to have heen in writing. Joinder in Demurrer. 
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Chandless, in support of the demurrer. — ^The plea attempts to vary by parol, 
the contents of a ymtten instrument. It was decided, in Forster v. Jolly, (a) 
in which the authorities were reviewed, that a parol agreement by which the 
time of payment specified in the bill would be altered, was not an admissible 
defence. If necessary that the agreement shoidd be in writing, a plea must 
allege it to have been so. Case v. Barber (b), [Parke, B. — We held so in a 
recent case (c).] The plea is bad on another ground — in not negativing any 
other consideration being given for the bill than that stated in the plea(cO. 
The objection was taken in Davis v. Holding (e), but did not prevail there, 
because the plea disclosed that the consideration was illegal, and if any part of 
an entire consideration is illegal, the whole contract is vitiated ; no subsequent 
consideration could set up an illegal contract. [Chandless was stopped by 
the Court.] 

Tyndale, contrd, — Goss v. Lord Nugent (/) is an authority to shew that a 
written contract, which was not required by any statute to be in writing, may 
be altered in its terms at any time before breach by a parol agreement. 
[Parke, B. — ^That is not the objection ; it is that the plea attempts to qualify a 
written instrument by a contemporaneous parol agreement.] It states a parti- 
cular event by which the contract should be defeated. [Parke, B. — ^The plea in 
effect states an agreement to postpone the time of payment until the decision of 
the case of Adams y, Bingley,"] As to the other objection, the plea shews suffi- 
ciently the contract, in consideration of which alone it must be taken the 
bill was given. 

I4)rd Abinger, C. B. — The proper course woidd have been to put the bills 
into the hands of a third party, to hold until the determination of the other 
action. As it is, the defendant is estopped from sa3dng, that it was provided 
by parol that the time of payment should be different to that stated on the face 
of the instrument. 



Excheqtter, 
Adams 

V, 
WOBDLEY. 



Parke, B. — It is very jlear that the plea seeks to extend the time for the 
payment of the bill, by retting up a contemporaneous parol agreement to that 
efiect. 



The other barons concurred. 



Judgment for the plaintiff. 



[a) 1 C. M. & R. 103, S. C. ante, vol. i. 
p. 10. 

[b) Sir T. Raym.450. p. 380. 

[c) Vide Taylor v. Hilary, ante, vol. i. p. 22. (/) 6 B. & Adol. 58. 



c 



(d) Vide Noel v. Rich, ante, vol. i. p. 325. 

(e) 1 M. & W. 15s). S. C. ante, vol. i. 



Kerbey v. Edward Denby, William Denby, Warren and 

Western. 

TRESSPASS, for breaking and entering the plaintiff's dwelling house, situate, it ig an es^en- 
&c, and making a great noise and disturbance therein, &c., and assaulting ***^ P®"**^ *« 

«nd imprisoning the plaintiff. The defendants Warren and Western pleaded catlonofatren- 

pass in an 
entry to take a party under a ca» sa, to state, that the outer door is open ; therefore, the repli- 
cation de injurid puts that fact in issue, and it is unnecessary to set out by a new assignment 
the abuse of the authority in breaking the outer door. 

If there is an abuse of an authority, by which the party becomes a trespasser ah initio, the 
plaintiffis entitled to recover damages, as well for the part of the injury which would have 
been jut tified if there had been no abuse, as for that part which is directly caused by the abuse. 
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Excheqver. 
Kerbey 

V. 

Denby. 



first, Not Guilty ; secondly, as to all the trespasses, except the breaking of 
the dwelling-house, a justification under a capias ad satisfaciendum, directed 
to the sherifif, &c. and a warrant thereupon directed by him to them, amongst 
other officers, alleging that by virtue of such writ and warrant, they entered 
the plaintiff's dwelling-house in order to execute the same, the outer door 
thereof being at that time open. The defendants Edward and William Denby, 
pleaded also, by a separate attorney. Not Guilty ; and William Denby, pleaded 
alone (as to all the trespasses) as the servant, and by the command of Warren 
and Western the bailiffs, a similar justification under the writ and warrant p) 
that pleaded by them. Lastly, Edward Denby pleaded alone as to the assault 
and imprisonment, that he committed such trespasses as the servant, and by 
the command of the said officers and bailifis in the preceding plea mentioned; 
who, at the time of the committing of the trespasses, were acting under the 
authority and by virtue of the said warrant, and were then seeking and attempt- 
ing, duly and lawfully, to take and arrest the plaintiff in the execution of th« 
said warrant, to wit, by pointing out to the said officers, the dwelling-house 
and place of residence of the plaintiff, and directing and accompanying them 
thereto ; and that he did, by the command of the said officers, and as their 
servant, accompany them to the said dweUing-house of the plaintiff and 
directed them thereto, and point out to them the said dwelling house, &c. as 
he lawfully might, and so, and not otherwise, committed the trespasses in the 
plea mentioned. To the special plea of Warren and Western, and also to that 
of William Denby, the replication was, that those defendants respectively, of 
their own wrong, and without the cause by them alleged, except so far as the 
said cause related to the said writ and warrant, and to the said command 
alleged by William Denby, committed the trespasses in these pleas respectively 
justified ; and to the special plea of Edward Denby, that he of his own wrong 
committed the trespasses in that plea mentioned, without this, that he com- 
mitted them as servant, and by the command of the officers. On these 
several replications, as well on the pleas Not Guilty, issues were joined. 

At the trial before Littledale, J. at the last assizes for the county of Devon, 
it appeared that the defendants Warren and Western had received a writ of 
cd. sa, against the plaintiff, at the suit of the defendant William Denby, Ed- 
ward Denby, Warren, and Western came to the plaintiff's house, and after 
having demanded admittance, broke open the outer door and effected an en- 
trance ; the plaintiff was taken into custody, and imprisoned for some days 
until he gave bail. The learned judge told the jury, that if all the essential 
parts of the pleas of justification were not made out, the defence rested on the 
general issue alone, and then they might give damages for the whole injury, 
and not for so much of the act complained of, in respect of which the special 
plea was not supported by proof. The jury were of opinion, that at the time 
of the entry by the defendants, the outer door was not open, and on the plea 
of Not Guilty, there being confficting evidence whether William Denby was a 
party to the breaking of the outer door, they found a verdict for him, and 
against those as well as the other three defendants on the plea of justification, 
and a verdict against those three defendants on the general issue with 20/. 
damages. The learned judge gave leave to the defendants Warren, Western, 
and William Denby, to move to enter a verdict in tiieir favour on the special 
plea. 
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Crowder now moved pursuant to the leave reserved, and also for a new trial 
on the ground of misdirection. It was objected at the trial on the part of the 
defendants who now move, that it was not in issue whether the outer 
door was open, that the only question was, whether the trespass was done on 
the occasion pleaded, if there was an abuse of the powers conferred by the 
process, it ought to have been specially replied. Price v. Peck (a), 
[Parke, B. — ^The sole question is whether it was a condition precedent to the 
right to execute the writ, that the outer door shall be open. The rule adopted 
in Comyn's Digest, (b) from Lord Coke is, that " the sheriff may enter the 
house of the defendant, when the door is open, and seize the goods of the 
defendant there found."] The learned judge misdirected the jiuy in telling 
them they might give damages from the whole injury sustained, and not for 
the breaking the outer door only. [Lord Abinger, C. B. — ^By the abuse he 
became a trespasser ab initio; the Six Carpenters' case (c) ; and therefore he 
cannot justify all. The provision of 11 G. 2. c. 19. s. 19. that an irregu- 
larity in a distress shall not make a man a trespasser ab initio, and confining 
the tenant's remedy to a special action on the case, indicates what the law 
would otherwise be.] But mitigatory circumstances are admissible in evi- 
dence under the general issue. [Parke, B. — ^There was nothing to authorize 
the defendants in depriving the plaintiff of his liberty.] 

Lord Abinger, C. B. — I am very unwilling to throw a doubt upon that 
which appears for a great length of time to have been the general course of 
pleading, and I am therefore indisposed to grant a rule. If any precedents to 
the contrary can be found, the case may be mentioned again ; but I doubt very 
much whether any can be found. 

Parke, B. — I am very much mistaken if it is not already laid down in the 
authorities to be an essential part of the plea, that the outer door was open. 
Unless the court can be furnished with some authority, it must be taken that 
the rule is refused. 

The case was not mentioned again ; and on a subsequent day in the term, 
Parke, B. observed, that in this case no rule would be granted. 

Rule refused. 



ExchequfTm 
Kerbey 

V. 

Dewbt. 



(a) 1 Bing. N. C. 387. 



(6) Executrix, C. 5. 



(c) 8 Rep. 148. 



Brind v. Hampshire. 



T^EMURRER. — ^Trover for a foreign bill of exchange drawn at Honduras, ^ party re«i- 
dated 28th August, 1835, purporting to be drawn by Hyde and Forbes, dent abroad 
upon and accepted by Hyde and Company, being for the payment to William and specialV 
Vsher, Esq. or order of 300/. sterling, at ninety days sight, and purporting to JJ^homh^^^* 
be indorsed by the said William Usher to the order of Mrs. Frances Brind. indebted ; he 
Third Pfcfl— that heretofore, to wit, on the 2l8t of October, 1835, he the wa"rhil1?gm 

who procured 
the acceptance of the drawees to the bill, and then gave G. notice that he had received instruc- 
tiona to pay him some money on account of his principal. Before any further communication 
between these parties, the agent was instructed by his principal not to pay over the bill to C. 
until his accounts bad been investigated. No investigation took place. Held,, that nothing had 
passed to make the bill the property of C and that he could not maintain trover against the 
agent for it. 

VOL, II, ^ D 
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Exchequer, 
Brind 

V. 

Hamfshibs. 



defendant received the said bill of exchange from the said William Usher 
from parts beyond the seas, to wit, from Belize, Honduras; and was then 
directed by the said WUliam Usher to hand over to Mrs. Brind the wife of 
the plaintiff, the said bill of exchange ; but before the defendant could hand 
over to the said Mrs. Brind the said bill of exchange, and without any negli- 
gence or improper delay on the part of the defendant, and before any demand 
of the said bill of exchange by the plaintiff, or the said Mrs. Brind, and whilst 
the same was in the hands and possession of the defendant, on the direction 
and for the purpose aforesaid, to wit, on the 24th Nov. 1835, the said Wil- 
liam Usher countermanded and revoked the said direction, and then directed 
the defendant to keep the said bill of exchange, and the proceeds thereof in 
his the defendant's hands, and not to hand over or deliver the said bill of 
exchange, or pay the proceeds thereof to the said Mrs. Brind or the plaintiff; 
whereupon he the defendant, pursuant to such revocation and coimtermand 
and subsequent direction of the said William Usher, to keep the said bill in 
his the defendant's hands, and the proceeds thereof, as aforesaid, and not to 
pay the same to the said Mrs. Brind, or the plaintiff, on the day and year 
aforesaid, did keep the said bill of exchange, and then detained and still detains 
the same in his the defendants hand and possession, and refuses to hand over 
or deliver the same to the said Mrs. Brind or the plaintiff for the cause afore- 
said, and as he the defendant might and still may lawfully do for the cause 
aforesaid, and which is the said detaining, &c. whereof the plaintiff hath com- 
plained, &c. 

Replication — ^That before the bill was received by the defendant as in the said 
plea mentioned, to wit, on the day first aforesaid, the same had been indorsed 
by the said William Usher, and he by that indorsement had ordered and ap- 
pointed the said sum of money in the said bill mentioned to be paid to the 
order of the said Mrs. Brind, the wife of the said plaintiff, and that at the time 
of the detention thereof, the said indorsement remained thereon in full force 
and effect ; and the plaintiff further saith, that afterwards and after the re- 
ceiving of the said bill by the defendant for the purpose in the said plea men- 
tioned, and before the detention thereof, and before the countermand and 
revocation in the said plea mentioned, to wit, on the day first aforesaid ; he 
the said defendant caused the bill to be presented for acceptance, and caused 
the said bill to be accepted by the drawees ; and that, after the said acceptance, 
and while the defendant so held the said bill for the purpose aforesaid, 
and before the countermand and revocation in the said plea mentioned, 
to wit, on the day first aforesaid, the defendant gave notice to Mrs. Brind, 
that he had received the said bill, and then held the same for the pur- 
pose aforesaid; and he then desired to be informed by the said Mrs. Brind, 
when and how the same should be delivered ; and he then undertook and pro- 
mised that such information should be attended to ; and the said defendant 
then requested the plaintiff to pay the expenses of the conveying of the said 
notice from him the defendant to the said Mrs. Brind ; and the plaintiff further 
saith that, in pursuance of such request, he the plaintiff did afterwards and 
and before the said countermand and revocation, to wit, on the day first afore- 
said, pay the expense of the conveying of the said notice, to wit, &c. whereof 
the defendant afterwards to wit, on, &c. had notice. 

Rejoinder — ^That at the time, and after he the defendant received the said 
bill from the said William Usher, as in the said plea mentioned ; the said bill 
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remained, and thence, hitherto, has always remained and still is in the hands Exchequer. 
and possession of the defendant as the agent of and for the said WUliam BRum 
Usher, and subject to his direction, order, and control ; and that whilst the _ v. 
said bill so remained, and was in the hands and possession of the defen- 
dant ; the said William Usher, for good and sufficient reasons him thereto 
moving, did revoke and countermand the said direction, and then directed the 
defendant to keep the said bill of exchange and the proceeds thereof in his the 
defendant's hands, and not to hand over or deliver the said bill, or pay the 
proceeds thereof to the said Mrs. Brind, or to the plaintiff as in the said plea 
mentioned ; and the defendant further saith that, before and at the time, and 
after the defendant so received the said bill from the said William Usher, the 
said Mrs. Brind kept a school for the board, lodging, and education of young 
persons ; and divers, to wit, three children of the said William Usher were and 
had been at school with the said Mrs. Brind, before and at the time the de- 
fendant received the said bill as aforesaid, and had during that time been 
educated, boarded, and lodged by the said Mrs. Brind; and the said Mrs. 
Brind in respect of, and for the said board, education and lodging, had before 
the said William Usher remitted the said bill to the defendant for the purpose 
aforesaid, delivered certain accounts whereby the said William Usher ap- 
peared to be indebted to the said Mrs. Brind in divers large sums of money ; 
and the said William Usher y for a long space of time, to wit, before and at the 
time of the said board, education, and lodging being supplied and given to the 
said children, as aforesaid, and thence hitherto had been, and was and still is 
resident in parts beyond the seas, to wit, at Belize, in Honduras, and before 
he the said William Usher did or could examine the said accounts so delivered 
by the said Mrs. Brind, he had forwarded and caused to be delivered the said 
bill of exchange to the .defendant, for the purpose in the said plea mentioned ; 
and the defendant further saith that, afterwards and before the defendant 
did or could deliver the said bill to the said Mrs. Brind, and whilst the same 
remained and was in the hands of the defendant as the agent of, and for the 
said William Usher, and subject to his directions as to the said bill ; he the 
said William Usher revoked and countermanded the said direction to the de- 
fendant, directed him to keep the said bill and the proceeds thereof in his the 
defendants hands, &c. and; also, then and there directed the defendant to 
have a fair scrutiny into the said Mrs. Brind* s accounts, and after a fair inves- 
tigation, to pay her what might be due to her ; whereupon, the defendant 
still being the agent of the said William Usher, and acting under his said 
directions, refused to pay over the said bill or the proceeds thereof to the 
said Mrs. Brind ; and hath detained and still detains the same ; and the de- 
fendant further saith that, on the 24th day of October, 1835, he the defendant 
wrote a letter to the said Mrs. Brind, that he the defendant had received a 
commission from the said William Usher, to pay her some money on account 
(^f his the said William Usher's children, which is the said notice in the repli- 
cation mentioned to have been given by the defendant to the said Mrs. Brind, 
and therein alleged to be a notice that the defendant had received the said 
bill for the pmpose in the said replication, in that behalf alleged ; and the 
defendant further saith that, such notice was sent by the defendant, by and 
through the general post, to the said Mrs. Brind, and the defendant not 
having paid the postage thereof^ the said Mrs. Brind or the plaintiff paid the 
postage of the same, which is the said expense of conveying the said notice 

n2 
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Exchequer* from him the defendant to the said Mrs. Brind, in the said replication men- 
^^J^ tioned ; and the defendant saith that, by reason of the premises he did detain 
V. and doth still detain in his hands the said bill of exchange ; and that he has 

had no fair scrutiny or investigation of the said accomits ; and that he hath 
always been, and still is ready, on a fair scrutiny into the said Mrs. Brind* s 
accounts, and after a fair investigation, to pay her what may be due to her 
pursuant to the said directions of the said William Usher, &c. 

Surrejoinder — ^That the said revocation and countermand, and the said direc- 
tion by the said William Usher in the plea and rejoinder mentioned was first 
had and received by the defendant, to wit, on the 28th day of October, 1835, 
and that the said revocation, &c. were not first had or received by the defen- 
dant until after the defendant caused the said bill to be accepted and after 
the same had been accepted by the drawers, and until after the defendant gave 
the said notice to the said Mrs. Brind, that he had received the bill for the 
purpose in the said plea mentioned, and that he held the same for that pur- 
pose ; and until after the defendant desired to be informed by the said Mrs. 
Brind, when and how the same should be delivered, and until after the de- 
fendant undertook and promised that such information should be attended to, 
and until after the plaintiff paid the expense of conveying the said notice from 
the defendant to the said Mr. Brind, as in the said repHcation alleged, con- 
cluding to the country. 

Special Demurrer, assigning several causes. The foUowing ground of general 
demmrer was also stated in the margin of the demmrer book. That the sur- 
rejoinder is bad in law, because it appears by the pleadings, and is admitted 
by the surrejoinder that the defendant is the agent of Mr. Usher, and that the 
bill remains in the defendants hands, the same as in Mr. Usher's ; indorsed 
but not delivered over to the indorsee Mrs. Brind, and no property in the bill 
had therefore passed to her or vested in her husband, in her right. 

Hoggins cited the case of Williams v. Everett (a), and was then stopped by 
the Court. 

Barstow, contrtt, — ^The biD was remitted to the defendant for the purpose 
of being transferred to the plaintiffs, and the defendant having indorsed the bill, 
the property in it became vested in the plaintiff. Williams v. Everett pro- 
ceeded on the ground that there was no privity between the plaintiff and the 
defendants, the defendant there had not assented in any way to the transfer 
of the property to the plaintiff. [Parke, B. — In the present case there was no 
dehvery ; indorsement in law comprises writing on the back, and a delivery 
to the indorsee.^ In an action by a special indorsee, it would not be neces- 
sary to aver delivery. [Parke, B. — No, but it would be implied in the alle- 
gation of indorsement. You must make out an actual delivery of the bill, or 
that the defendant consented to hold it as the agent of the plaintiff.] The 
defendant received the bill on the express terms that he was to hand it over 
to the plaintiff, and he has so dealt with it, that he cannot now say, he has 
not held it for that purpose. In consequence of the notice to the plaintiff, 
her situation was altered. [Parke, B. — There Js no allegation that the de^en- 

(a) 14 East, 582. 
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dant consented to accept the bill in payment.] The authority being given on Exchequer. 
good consideration, and partly acted on, was irrevocable. Brikd 



Lord Abinoer, C. B. — ^The case appears to me to be the same as if Usher 
had himself caused the bill to be accepted, and had afterwards written an 
indorsement upon it, witiiout delivering it to the plaintiff, who in that case 
could not have maintained trover for it, nor can the plaintiff now. 

Parks, B. — ^I am of the same opinion. I think nothing was done to trans- 
fer the property of the bill to the plaintiff. The notice given by the de- 
fendant did not prevent the authority being countermandable until exe- 
cuted, either by a delivery of the bill itself, or until an equivalent act had 
been done, which precluded the defendant from saying the bill was not deli- 
vered. That is the doctrine of Williams v. Everett (a). Scott v. Porcher (b). 
Now it is quite clear that the bill was not handed over, and I think there was 
no contract between the plaintiff and the defendant, that he should hold the 
bill as the plaintiff's agent. There is no new consideration between the 
plaintiff and the defendant, nor any assent by the plaintiff to the defendant 
being his agent in holding the bill ; there was nothing to alter the situation 
of the parties, nothing more than an inchoate contract which was never com- 
pleted. 

BoLLAND, B. — Williams v. Everett, was an action in a different form, but 
the principle of it ought to govern the present case. I think that nothing 
has passed between the parties which can distinguish their situation from 
that of the parties in Williams v. Everett, No new engagement has been 
entered into with the plaintiff who was the object of the remittance, by 
which the defendant is precluded from saying he continued to hold the bill as 
the agent of the remitter. 

Alderson, B., concurred. Judgment for the defendant, 

(a) 14 East, 582. (6) 3 Merivale, 652. 



V. 

Hampshire. 



Graham v. Partridge. 

TiEBT for goods sold, &c. Plea — Nunquam indebitatus, with notice of A set-off must 
««4. ^fir be specially 

set-off. pl^Sed; (t 

At the trial before Lord Abinger, at the last assizes for the county of cannot be given 
Warwick, on the defendant offering evidence of a set-off, it was objected that JJJ,aer a plea of 
since the new pleading rules, a set-off must be specially pleaded, and could nunfuam inde* 
not be given in evidence under the plea of nunquam indebitatus, with a notice, notice of set- 
Lord Abinger was of this opinion, and rejected the evidence ; the plaintiff had °^' 
a verdict. 

Humfrey obtained a rule for a new trial, on the ground that the evidence 
was improperly rejected. 

Goulburn, Seijt., and Hayes, shewed cause. The question raised by the 

4 
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ExAeqmer. defendant is, whether the judges had any power to alter tiie law of pleading, 
GaAHiiii ^ regard to the defence of set-off; or whether their authority was controlled 
». in this respect by the proviso of the 3 & 4 W. 4, c. 42, s. 1. 

The defence of set-off was not within the intention of that proviso, which 
was doubtless framed with the view of preserving the privileges of particular 
classes of persons, such as magistrates, peace-ofiicers, revenue-officers, persons 
acting under the authority of particular statutes and the like, who by various 
legislative enactments were entitled to an exemption from the strict rules of 
pleading by which others were bound. Such persons are, from their situation, 
liable to be harassed by vexatious actions, when acting in the discharge of their 
duties ; and on this ground the legislature has thought it reasonable to allow 
them peculiar privileges and facilities in defending themselves. But the de- 
fence of set-off does not fall within the principle of these cases : it is open to 
all defendants, and no reason can be assigned why it should be regarded with 
greater frivour than any other defence in confession and avoidance. Unless, 
therefore, the words of the proviso are very dear, the Court will not construe 
them so as to embrace a case which was not within their reason and intention. 
The words are, "that no such rule shall have the effect of depriving any 
person of the power of pleading the general issue, and giving the special matter 
in evidence in any case where he is now or hereafter shall be entitled to do so 
by virtue of any act of parliament now or hereafter to be made." By the 
words, " the special matter" the legislature must have meant matter which, 
according to the general rules of pleading, ought to be the subject of a special 
plea. And the whole scope of the proviso shews, that it was only intended to 
apply to cases in which, by the express provisions of some statute, a defendant 
was empowered to give in evidence under the general issue matter which, by 
the ordinary rules of pleading, ought to be pleaded specially. But the statutes 
of set-off did not introduce any relaxation from the rules of pleading : they 
introduced a new species of defence, but left the rules of pleading as they were 
before the defence of set-off was introduced, except by requiring that this new 
defence should m no case be given in evidence under the general issue, unless 
the plaintiff had notice that it was intended to be set up. Before the statute 
2 Geo. 2. c. 22. s. 13. a cross demand could not be set up as a defence, but 
could only be enforced in a cross action, but that statute enacts, that where 
there are mutual debts, " one debt may be set off against the other." The 
statute does not, however, empower defendants in all cases to avail themselves 
of this defence under the general issue, but only enacts, *' that such matter 
may be given in evidence under the general issue or pleading specially as the 
nature of the case shall require, so as at the time of his pleading the general 
issue, where any such debt, &c. is intended to be insisted on in evidence, notice 
shall be given, &c. By the words " as the nature of the case shall require," 
the legislature intended to refer to the existing forms of action and rules of 
pleading. And their meaning was, that whenever the general issue was of 
so broad and comprehensive a description as to be applicable to this new 
defence, the defendant should be allowed to prove a set-off under it, provided 
he gave notice that in cases where there was no such general and comprehen- 
sive plea, it should be pleaded specially. The question of set-off could only arise 
in debt, assumpsit, and covenant. In debt or simple contract, the general plea 
of nil debet was applicable to every species of defence, by way of confession 
and avoidance, which had the effect of negativing an existing debt. And in 
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assumpsit the plea of noo-^ussiimpsit bad the same extensive operation, and 
admitted of every species of defence which negatived an existing liability upon 
which the implied assumpsit was founded. And as the statute of set-off 
enabled defendants, if they thought proper, to apply a cross demand of their 
own in liquidation and satisfaction of the demand of the plaintiff, this would 
have been a good defence imder nil debet or non-assumpsit, if the statute had 
been entirely silent as to the mode of pleading. But in debt or specialty, or 
in covenant, the general issue non est factum was, from its nature, totally in- 
applicable to any defence by way of confession or avoidance, and in these cases 
a special plea of set-off would have been required if the statute had said 
nothing on the subject. It was, no doubt, in reference to these distinctions 
that the provision as to the mode in which the defence of set-off should be 
insisted on was introduced in the statute of set-off; and the object of the pro- 
vision was not ro relax the rules of pleading, but merely to require that in no 
case should the defendant avail himself of a cross demand by way of defence 
without giving the plaintiff notice beforehand. [Parke, B. — ^According to 
your argument, then, the statute was not enabling, but restrictive.] It was 
enabling in so far as it gave a new species of defence, but with regard to the 
new forms of pleading, it was restrictive. In Oldershaw v. Thompson (a), it was 
decided, that a set-off could not be given in evidence under non est factum; 
and Bay ley, J. refers particularly to the inapplicability of the language of the 
plea to such a defence. No relaxation of the rules of pleading was, therefore, 
introduced by the statutes of set-off; and, consequently, this defence is not 
within the proviso of the statute 3 & 4 W. 4, c. 41, s. 1. 

But, 2dly, even if the proviso of the statute did apply, the defendant cannot 
avail himself of the point in the present case ; for he has adopted the new 
form of plea given by the judges, viz., " that he never was indebted." And 
this plea is equally inappUcable to the defence of set-off as the plea of non est 
factum. In order to raise the question, he ought to have pleaded nil debet, 
and he might then have concluded that the judges had no power to deprive 
him of the right of pleading this plea. The new form of plea may be now 
termed the general issue in debt, but it was not the general issue referred to by 
the statute of set-off. (They were then stopped by the Court.) 
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Gale, in support of the rule. — If the judges had no power directly to deprive 
a defendant of the right given him by statute to plead the general issue, with 
a notice, and give the special matter in evidence, they could not do it indirectly 
by a regulation forbidding that plea ; and as the rule is positive that the plea 
of nil debet shall not be allowed, it must be taken that the judges have 
done that which they had a right to do, and not that which they were for- 
bidden to do by the statute ; and they had power to alter the form of the 
general issue, but not to lessen the effect of the general issue when the right to 
plead it was given by any statute. The present is an instance in which the 
set-off may be given under the general issue by force of a statute, — ^the 2 G. 2 
c. 22, s. 13. Before that statute a cross demand was not an answer; that 
Stat, gives the defence, and at the same time points out the mode in which it 
is to be pleaded. Nor does the necessity of a notice raise any inference that 
the whole dause is to be considered restrictive of the general right of pleading. 



(a) 6 M. & S. 164. 
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Exchequer. Thg notice formed no part of the record, nor can it be said that the evidence 
Orahau of set-off was received under any thing but the plea; the record of nisi prim 
PaetiTid ^* *^® ^^y authority to a judge to try a cause and receive evidence according 

to the different issues raised on it. The case is analogous to that of an action 
brought by the assignees of a bankrupt, in which the different requisites of the 
bankruptcy cannot be disputed at the trial, unless notice of an intention 
to dispute those points is given ; but the evidence, when received, is received 
under the pleas, and not under the notice. As to the case of Older ahaw v. 
Thompson, that was an action of covenant, in which there was no general issue, 
and to which, consequently, the statute required the plea to be special. 

Lord Abinobr, C. B. — I am of opinion this rule must be discharged. It 
has been contended that the judges had not the power to make the rule which 
they did with respect to the plea of set-off. It is said that the statute of 
George the Second, which gives a defence in actions of debt of set-off, gives, 
under the general issue, the power of giving this evidence ; and that, there- 
fore, the case comes within the proviso of the statute 3 & 4 W. 4, c. 42, s. 1. 
I thought, at the trial, on a view of the statute, that the proviso was to except 
out of the power given to the judges those cases only where the general issue 
is pleaded as a protection to ascertain classes of persons who are employed for 
the pubHc benefit in some sort of way, such as magistrates, constables, aud 
other officers. For the protection of these persons acting for the public 
benefit, there are various statutes. It is obvious these cases are distinguishable 
from the present case ; the defence under the statute of set-off applies to all 
the king's subjects generally, and the statute of set-off was not intended to 
give any privilege or protection to them, but to put them all on an equal 
footing, and whatever doubt might arise on a form of words, it appears to us, 
that Mr. Hayes, in his argument, has given an answer to it. The statute does 
not give the plea of the general issue, but says only this, that a set-off shall be 
a defence to an action at law. In an action of debt or assumpsit, it might have 
been given in evidence under the general issue. No doubt at all about that, 
in an action on a bond it must have been pleaded specially. The statute goes 
on to say, that, at the, time of pleading the general issue, the defendant must 
give a notice of his intention to give evidence of set-off under it ; that was 
meant to act as a restriction. It appears to me the judges did not abuse the 
powers given them by the act when they made this order ; and the verdict 
cannot be set aside on that ground. 

Parke, B. — I think this rule should be discharged. It appears to 
me, that the ruling of Lord Ahinger was quite right, and that the new 
rules have full effect in this case. Certainly, the fifteen judges who 
framed these rules had no idea this act was to restrain them from making 
this regulation. That I happen to know from my own knowledge ; but 
they might still have been mistaken in that respect. I am happy to say, 
that it appears to us, from the very ingenious argument offered on the part of 
the plaintiff, that the judges were so authorized. The statute enables parties 
to give in ordinary cases that evidence imder the general issue which, but for 
the provisions in this act of parliament, they would not be able to do. It is 
to suit such cases the proviso was introduced, and not to confer a benefit which 
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had not been given before tbie statute of set-off. So far as relates to pleading, Ex(^»epier, 
the act was meant to be restrictive, and to prevent parties giving evidence oJJ2^]^ 

under it until they had complied with the provisions of the act and given a ^ v. 

previous notice. I think also there is great weight in the argument that if 
the defendant sought to give the general issue in evidence of the set-off under 
the general issue, this is not that species of general issue which he ought to 
have pleaded, and that he ought to have pleaded nil debet. It seems to me, 
on these two grounds, but more particularly the former, that the notice was 
wholly inoperative, and that he could not give this evidence of set-off under the 
plea of nunquam indebitatus. 

Boll AND, B. — ^I am of the same opinion. 

Rule discharged. 



Harding v. Stokes. 

"TJEBT for a penalty of 50/., alleged to have been incurred under the 5 & 6 W. ^^* corrop- 

4, c. 76, s. 54. The declaration stated, that the borough of Bristol is a at a municipal 
borough in which, by a certain act of Parliament made and passed in the sixth prom? "'of^ 
year of the reign of his present Majesty, intituled " An Act to provide for the employment ii. 
Regulation of Municipal Corporations in England and Wales," it was provided ^\^s W. I!*^ 
and directed, that an election should be had and made of a certain number of ^' 76, s. 64, an 
fit persons, who should be and be called the councillors of the said borough; party pro- 
that theretofore, to wit, on the 26th of December, 1835, the election of such ™i«nfir« 
councillors took place, in pursuance of the said act, and before and at the said 
election, R. P., J. B., and H. G. were candidates to be elected councillors of 
the said borough; and the plaintiff, in fact, saith, that the defendant, not re- 
garding the statute in that case made and provided, before the said election, 
to wit, on the 24th day of December, in the year last aforesaid, did corrupt one 
J. W., who then and from thenceforth until and at the time of the said 
election, had a right to vote in the said election, to give his vote in that elec- 
tion for the said R. P., J. B., and H. G., so being such candidates as aforesaid, 
by their corruptly promising to give the said J. W., if he should vote in the 
said election for the said R. P., J. B., and H. G., employment in hauling 
stones at and for certain hire and reward to be paid for the same, which said 
employment was so then promised by the said defendant to the said J. W. as . 
and for a reward to the said J. W. so to give his vote for the said R. P., J. B., 
and H. G., contrary to the form of the statute in such case made and pro- 
vided; whereby, and by force of the said statute, the defendant forfeited for 
lus said offence the sum of 50/. ; and an action hath accrued, &c. 

General demurrer and joinder. 

The points stated for argument on the part of the defendant were as 
follows: — ^The defendant contends that, inasmuch as in the statute 5 & 6 W. 
4, c. 76, 8. 54(a), the word employment is used with reference to the voter, 

(a) And be it enacted, that if any person shall, after the passing of this act, ask or 

who shall have or claim to have any right to fcike any money or other reward by way of 

vote in any election of mayor, or of a coun- gift, loan, or other device, or agree or con- 

cillor, auditor, or assessor of any borough, tract for any money, gift, office, employ- 
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but not to the person inflttencmg ^kt-ytAer, tibie defendant did not become 
liable to the peiiialty hy promisxDg emplojrment to the voter ; that the employ- 
ment of hauling stones is not a gift or reward within the meaning of the 
statute ; that although employment at mireasonable wages might have been 
within the statoite, the declaration does .not state such a case, and it ought to 
have enabled the Court to see that an offence had been committed within the 
statute, and that it is consistent with the declaration that the alleg^ promise 
to the voter was made before the passing of the statute. 

Whateley, in support of the demurrer. — ^The 54th section of the statute, on 
which this action is founded, contains two distinct provisions, one affecting 
the persons offering or giving a bribe, the other persons receiving one. The pro- 
vision affecting the latter class is more extensive than the other ; it prohibits 
the taking not only of any money, but of any " office, employment, or other re- 
ward whatsoever." These words are omitted in the other part of the section, 
and cannot be introduced by construction, particularly as this is a penal statute. 
The present offer cannot be said to be either of a gift or reward within the 
words of the second part of the section. Conceding, however, that the offer 
of an employment might be within the act, it is not an offence simply, but only 
when used as a means of giving a reward for a vote, and as it cannot be intended 
in this declaration that any exorbitant wages were to be given, there is no 
reward; at the usual wages, the remuneration and the services would be 
equivalent, and, therefore, not a benefit offered within the meaning of the 
statute. The declaration ought to have set out the terms of the contract. 
The declaration is bad in not shewing that the offence was committed after 
the passing of the act. 

Addison, contrct, — ^The whole clause must be looked at. It is true that the 
words " office " and ** employment " are not contained in the second branch 
of the clause ; but they are, in. effect, repeated by the words " gift or reward." 
[Parke, B.— ^Giving money could not be within the second branch, unless it is 
comprised in the general words.] Then it is not disputed, that an engage- 
ment to haul stones is an employment, and it is not necessary that it should be 
by way of colour for a gift of money ; it is distinctly averred, that the voter 
was corrupted by the promise. This is a penal clause, it is true ; but the 
Court must not, in a statute, whether penal or not, by a refinement of con- 
struction, prevent the operation evidently intended by the legislature. Hens- 
low y,Faweett{b), It sufficiently appears upon the declaration that the pro- 



ment, or otter reward whatsoever, to give 
or forbear to give his vote in any such elec- 
tion, or if any person, by himself or any 
person employed by him, shall, by any gift 
or reward, or by any promise, agreement, or 
security for any gift or reward, corrupt or 
procure, or offer to corrupt or procure, any 
person to give or forbear to give his vote in 
any such election, such person so offending 
in any of the cases aforesaid shall for every 
such offence forfeit the sum of fifty pounds 
of lawful money of Great Britain, to be re- 
covered, with full costs of suit, by any one 
who shall sue for the same, by action of 
debt, bill, plaint, or information in any of 



his Majesty's courts of record at Westmiii' 
ster; and any person oifending in any of the 
cases aforesaid, being lawfully convicted 
thereof, shall for ever be disabled to vote ia 
any election in such borough, or in any 
municipal or parliamentary election what- 
ever in any part of the United Kingdom, and 
also shall for ever be disabled to hold, exer- 
cise, or enjoy any office or franchise to 
which he then shall or at any time after- 
wards may be entitled as a burgess of such 
borough, as if such person was naturally 
dead.*' 

(6) 3 Ad. k £11. 51 ; S. C. 1 Harr. ft 
WoU. 126. 
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niseof the emplo3anent was made after the passmg of the act; proceedings 
are stated tohaYe been had under the statute, and upon the occasion of those 
proceedings the offence is alleged to have been conunitted. 

Whateley replied. 

#Lord Abinoer, C. B. — I think this case is within the act of Parliament. 
The word employment is not so used as to shew it has no connection with the 
words that precede it, but the form is, " employment or other reward," 
which shews that employment was looked at as in the nature of a reward, for 
" other reward " implies any species of reward. It might be a question for 
tiiie jury whether the employment of hauling stones was a reward or not: 
that question is to be tried by the jury. The act of Parliament seems to have 
considered any emplo3nnent by means of which a man may derive an advantage 
to be a reward. It may be considered as a reward where there are many can- 
didates, and but little work to do. The offering of work, though it be the 
hauling of stones, may be considered a benefit. 

Parks, B. — I am of the same opinion. It appears to me this decla- 
ration is quite sufficient. The question that arises in this case as to the 
construction of the act of Parliament is, — ^whether the legislature meant to 
make any difference between what is asked and what is offered; it ap- 
pears to me to be clear they did not. For the solution of the question, 
what is a gift or reward, we must look to the former part of the sec- 
tion. We shall then see, that the penalty is on the person asking for 
money, or any reward. The legislature treat employment as a reward; and 
certainly, in the common sense and common understanding of the word, it 
is so to a person who wants employment ; so that employment may fall under 
the designation of reward under the section on which this declaration is 
framed. Then let us look to the declaration to see whether there has been 
any corrupt offer. It is averred, there was a corrupt promise to give employ- 
ment by hauling stones, and that is an employment for which money is to be 
received, and the declaration avers it was promised as a reward for him to 
vote. Unless it is proved to be so to the entire satisfaction of the jury, the 
offence would not be committed. Then, as to the last objection, I think 
Mr. Addison* 8 answer is satisfactory. 

BoLLANO, B. — I am of the same opinion. This is a penal act, and is a 
remedial act also. I have no doubt the legislature considered it as a reward. 

Aldbrson, B. — I am of the same opinion. The first clause of the section 
subjects to a penalty both the person who offers employment or other reward, 
and the man who asks the same, the condition being he should promise to give 
his vote, or forbear giving the same. It seems to me the word reward, in 
&ct, is to betaken as including employment, and whether it is for value is a 
question of fact for the jury. If it was shewn the engagement was made for 
the ordinary wages, they might find the party did not give the employment 
with any corrupt view. That is not a question for the Court. But it is 
vrerred here, that it was given to corrupt a voter. That is stated on the face 
of the declaration ; and if that be so, it is clearly within the act, and the 
party would be liable to the penalty. If we were to investigate the condition 
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Exchequer, of men, we must also investigate their minds and characters, when we should 
Harbivo find, that the employment of hauling stones, though a punishment to some 

V. people, might and would he looked on in the light of reward hy others. 

Stoxei. 

Whateley applied for leave to amend, which was granted, on payment of 
costs; otherwise. Judgment for the plaintiff. 



Bold v. Rayner, 

A^rokcr ma^e A SSUMPSIT for 100 tons of pahn ofl, bargained and sold by the plaintiff to 
gave bought the defendant. At the trial, before Parke, B., at the last Spring Assizes 

1°^?^ hav?*' ^^^ Liverpool, it was in evidence, that the contract was made in September, 
this day bought 1833, by Messrs. Roscow and Rigg, brokers, at Liverpool, who gave the 

drf^m oil?"' following bought and sold notes: — 

^^ the above oil 

to be delivered ^enr t -d u 

by the selleri " Mr. /. B. Rayner. 

oi cL^^^ " ^® ^^® *^^ ^*y bought, for your account, from /. 0. Bold, 

exftected to one hundred tons dry palm oil, at 31/. 10^. per ton; also, from the same 

^^emberot pa^y* one hundred tons ditto, for Messrs. Judson and Wilson, at 31/. 10*. per 

December ton, to be taken from the quay at landing weights, with customary allow- 

have'this day ances, and a fair proportion of breakers, to be taken at an allowance of twenty- 

•oW for you 100 fQ^j. pgy ^ent. payment in cash, in fourteen days from the delivery of the oil, less 

palm oil, *'ex 2J per cent discount. The above-mentioned oil to be delivered by the sellers from 

^^^EtS^^ the Speedy or Charlotte, expected to arrive here about November or December 

arrive.**-! next ; and should the said vessel be lost, this contract to be void. 
^^A "We are. Sir. 

mercantile Your obedient servants, 

shew that both " Mr. /. 0. Bold. 

these notes had 

the same " Sir, — We have this day sold, for your account, to Messrs. Judson 

intended' to "* and Wilson, payment in fourteen days by cash, less 2 J per cent, discoimtfrom 
represent that delivery, one hundred tons dry palm oil, at 31/. 10^. per ton; also, to 
arrive by one or ^^' •^* -^' ^oyner, payment as above, one hundred tons dry palm oil, at 

other or these 31/, 10*. per ton, ex Speedy and Charlotte, to arrive, 
vessels, to be „j -,. 

delivered from We are, bu*, &c. 

th?r tl^lf ** Roscow and Rigg.*' 

the sdler. «« r> » 

The jS?peeay was lost on her voyage ; the Charlotte arrived in May, 1834. 

The evidence of the custom at Liverpool was, that two vessels being named 
in the contract, the oil might be delivered from either, at the option of the 
seller; that when a vessel was warranted to arrive by a given time, the buyer 
was not bound to take the cargo, unless it arrived within that time ; but that 
if it was only stated, that the vessel was expected to arrive within a certain 
time, the purchaser was bound whenever she arrived. 

It was objected, on the part of the defendant, that there were material 
variances between the bought and sold notes, and that parol evidence was in- 
admissible to explain them. The learned judge overruled the objection. 
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giving the defendant leave to move to enter a nonsuit. The plaintiff had a 
verdict. 

Alexander now moved to enter a nonsuit, pursuant to the leave reserved. — 
If there be a material variance between the bought and sold notes, the con- 
tract is not valid. — Thornton v. Kemp8ter(a). There are material variances. 
The sold note sets out a contract, which is conditional upon the arrival of the 
Speedy or Charlotte ; the bought note contains a simple contract for a certain 
quantity of oil. [Lord Abinger. — ^I think, taking the two notes together, they 
are consistent, and contain a contract for the delivery of oil from the vessels 
named. Then there is a second important variance. The sold note states 
the contract to be conditional on the arrival of both vessels; the bought 
note contains a contract obligatory on the arrival of either of them. 
[Parke, B. — ^The jiuy found that, according to the custom, the seUer, who 
had to do the first act, had the option to deliver from either vessel.] 

Then it becomes a question, whether evidence of mercantile usage was ad- 
missible to explain a written contract. Generally speaking, mercantile usage 
is admissible to explain a mercantile contract ; but the rule is not universal 
where terms of an ordinary and received import are used in a contract which 
is intelligible upon the supposition that they were used in their ordinary sense. 
Of that opinion the Court of Ejng's Bench appeared to be in Cross v. Eglin (b) ; 
and in Whitakerv. Mason (c), Tindal, C. J. adverts to the question, whether 
even a contract which is silent as to a particular point may have that silence 
supplied, as a question of difficulty. [Lord Abinger, — Parol evidence has been 
admitted to shew that, by custom of a particular district, " a thousand " meant 
twelve himdred((Q.] The word "and" is material; and it cannot be said 
that the evidence was, that in that district it had acquired the meaning 
of " or." 



Exchequer, 




Lord Abinobr, C. B. — It i^pears to me, that there is no substantial differ- 
ence between the two notes, though one may be rather more full than the 
other. They both contain a statement that the vessels were expected to arrive. 
The contract might be. avoided if that representation were false. 

Parks, B. — ^I am of the same opinion. I think there is no doubt the evi- 
dence was properly admitted; and that being admitted, there was an end of 
the question. The evidence was all on one side, and the jury had no difSjculty 
in finding in favour of the plaintiff. 

BoLLAND, B. — ^I think the two notes are substantially the same. 

Rule refused. 



(a) 1 ManhaU, 355. 
(6) 2 B. & Adol. 106. 



(c) 2 Bing. N. C. 370. S. C. 1 Hodges, 323. 

(d) Smith y. Wiisom, 3 B. & Adol. 7^8. 
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jsxehequer. M'Gahey, Vcstry Clerk of St. Pancras, Middlesex, v. Alston 

and another. 

Subordinate T^EMURRER. Debt on a bond, dated Ist of /a»iMrry 1834, given by the 
pointed under defendant to the directors of the poor of the parish of St. Pancras, and 

tht St. ^"^ their successors in the penal sum of 500/. The plea craved oyer of the bond 
havenot annual and condition, which after reciting that the defendant Alston had, in pursuance 
hd^urlne^the °^ ^^® powers and authorities contained in an Act of Parhament passed in the 
pleasure of the 59th year of the reign of King Greorge III. intituled " An Act for Establishing 
JberSfor^" ' * Select Vestry in the parish of St. Pancras, in the County of Middlesex, and 
bonds given by for other Purposes relating thereto," been elected and appointed an oflScer or 
rectora con- ' servant of the vestrymen and directors of the poor of the parish of St. Pancras, 
* f*"* th ^d*^ under the title or denomination of paying agent or accountant — ^was for the 
tors have re- faithful execution of such office, so that no loss or injury should be sustained 
office. "* by the vestrymen or directors, or their successors, or by the parishioners ; and 

, for the faithful accounting upon oath, at the weekly and other meetings of the 

directors and their successors, and at all other times when required by the 
vestrymen or directors for all monies received in the execution of the office, &c. 
and it provided also, that the defendant should within ten days next after he 
should have been removed from or have quitted his said office, make up his 
accounts, and pay over any balance in his hands to the treasurer or derk of 
the vestrymen or directors for the time being, and deliver up his books and 
papers to the vestrymen or directors, or their successors, or their clerk or 
clerks for the time being, &c. The defendants then pleaded that, at the time 
of the said supposed writing obhgatory, the said office of directors of the 
poor of the parish of St. Pancras, was and still is an annual office ; and that 
the office of the said directors, who were in office at the time of the making of 
the said writing obhgatory, expired before the commencement of this suit, to 
wit, on the 31st of March, 1834, and that the defendant Alston, did, after the 
making of the said writing obhgatory, during the continuance in office of the 
said last-mentioned directors, who were in office at the time of making the 
^d writing obligatory, to wit, from the time of making the same until the 
31st of March, 1834, when the said last-mentioned directors, went out of the 
said office, well, and faithfully execute the said office of paying agent and 
accountant, in such manner that no loss, damage, or injury hath been or can 
be sustained by the said vestrymen of the said parish, or by the said directors 
or their successors, or by the said parishioners, &c. &c. The plea then 
averred performance during the same period in respect to all the other matters 
mentioned in the condition. 

General Demurrer and Joinder. — ^The ground of demurrer stated in the 
margin was, that the office was not determined by the retirement of the 
directors. 

Peacock, in support of the demurrer. It appears by reference to the local 
act, on which this question turns, the St. Pancras Vestry, 59 G. 3. c. xxxix. 
8. 3, 19, & 41. that the subordinate officers are appointed by the vestry ; the 
paying agent, who is one of them, is not an annual* but a continuing officer. 
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nntQ removal. The directors, it is true, have an annual office, but a bond 
^ven to them while in ofhce is not determined on their retirement from it, 
on the ground that it was given to them in their character of directors. 
[Parke, B. — The directors have nothing to do with the appointment of sub- 
ordinate officers, except in their character of vestrymen.] 

Tondinson, contrcL, — There are provisions in the act which, warrant an argu- 
ment that the office in question, was at the utmost an annual one. By s. 19. 
the salaries are to be paid " yearly, or otherwise." By s. 21. the officers'^are 
to account and dehver up their books within ten days after going out of office 
to the directors for the time being. If the paid agent is a servant of the 
vestrjrmen and directors when the latter go out of office, the contract is deter- 
mined, because an integral part of one of the contracting parties is gone. 

Lord Abinoer, C. B. — ^According to the argument, if a subordinate officer 
were appointed a week before the directors went out of office, a new appoint- 
ment and a new bond would be necessary. Such a construction is not war- 
ranted by any thing set out in the condition of the bond, a^s contained in the 
statute. The judgment must be for the plaintiff. 

Judgment for the plaintiff. 
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Perse v. Browning. 



n AY LEY, moved for a rule to take out of court money paid in, in lieu of 
bail to the sheriff, on the ground of irregularity in the affidavit of debt 
and capias. The affidavit of debt appeared to have been made before a com- 
missioner in the Common Fleas and Exchequer, and it seemed from the en- 
titling of the affidavit " in the Court of Exchequer," bein g in a different hand 
writing, that that had been inserted after the affidavit was sworn. 

Parks, B. — ^If that were so, it would not be an objecticm to the affidavit ; it 
appears to have been sworn before a commissioner who was a commissioner 
of this Court. 

The other judges concurred. 

Humfrey showed cause, in the first instance. 

Upon an objection to the capias, that it was directed to the sheriffs of Mid- 
^Sesex, instead of the sheriff, the Court made the rule absolute, to set aside 
tiie writ with costs, upon the terms that the defendant should bring no action 
for the arrest against the sheriff, or the plaintiff, and that the plaintiff should 
be at liberty to arrest the defendant again. 

Rule accordingly. 



It ii no objec- 
tion to an affi 
davit of debt 
Bworn before a 
commissioner, 
that there was 
then no title to 
the affidavit, if 
it appear in tht 
jurat that it 
was sworn be- 
fore a commis- 
sioner of the 
court in which 
it was used. 
The title majr 
be added atUr 
it is sworn. 
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Do£ dem. Beard v. Roe. 

Ly uTat a**"" QASELEE obtamed a rule to shew cause why an order of Gumey, B. should 
notice to a not be set aside. The order directed a declaration in ejectment, and notice 

the itat. 1 G. ^^^^^er the stat. 1 W. 4. c. 87. s. 1. to be set aside for irregularity. 
4, c. 87) should 

Bif^ned by the Mansel shewed cause. The notice was signed by " A. J. agent for the 

agent ol the above-named plaintiff/' and landlady of the premises in the declaration: it 

lesimrofthe , _* ,,, rT»ir»T. /^. .i.. 

plaintiff. It is ought to be signed by the party. [Parke, B. — It is sufficient if it appears 

suuethat k*i *^* *^^ notice was given by, or on behalf of the landlord.] There is another 
signed by the objection, the notice does not state for what purpose it is given him ; it 
landlorcl.^ * merely requires him to appear and be made defendant, and find such " bail 
Nor is it ne- if ordered by the Court, and for such purposes as are specified in and by an 
out at length ^^ ^^ parliament made and passed in the first year of the reign of his majesty, 

what the tenant mtitled an act (setting out the title.) 
will be required x o ^ 

to do under the 

■^'"''' Gaselee. — On the last point, the notice pursues the form given in Udd's 

, Appendix (a). 

Per Curiam, — ^The notice is sufficient. It must be followed by a rule nisi, 
in which the tenant will be more fully informed what he is required to do. 

Rule absolute, 
(a) 9th edit. p. 623, ^ 29, 



KiRTON V. BrAITHWATE. 

A plaintiff^s T^EBT for goods sold and delivered, &c., issue joined on a plea of tender of 
a ktier^de-'*^** ^'' ^' ^^' ^^ support of the plea, evidence was given of a letter written 

manding a debt by the plaintiff's attorney to the defendant demanding 3/. 6«. 9d, informing 
SianSl, imd ^^ ^^^* unless the same, with his charges, were paid by the ensuing Wed- 
stating that if neaday at 12o'clock, proceedings would be commenced. The charge was 
not paid at hit ^* ^' ^^ addition to the debt. The defendant's derk stated that he went to 
office before a the plaintiff's attorney's office on Wednesday morning, shortly after 10 o*^clock 
proeeedings* OQ6 of the clerks, a boy, came in, and the witness tendered to him 3/. 6«. ^d, 
tak*'*' —J? li ^® ^^^^ refused to take it unless the 6«. 8rf. were also paid. Some conffiet- 
Parke^ B., * ing evidence as to whether a tender was actually made or not, was left to the 
a*tento^to the J^"7' ^^° found for the defendant. Knowles obtained a rule for a new trials 

derk at the on the ground that a tender to the attorney's derk was not a e:ood tender. 

office befoi« / o 

the tinne, of the 

<l^«J»ly» "^M Humfrey shewed cause. — ^The attorney of the plaintiff having required pay- 

■^ * ment to be made at his office within a certain time, authorized a tender to 

whomsoever was usually there, and the tender had precisely the same effect as 

if made to the plaintiff himself. The attorney's clerk being usually there, 

was his agent, whether expressly authorized to recdve a tender or not. 
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Knowles, confrci.— If the clerk who was there had not express authority to 
receive the sum tendered, the tender is not good. In Goodlard v. Blewith(a), 
Ijord Ellenhorough said, " a tender to an agent authorized to receive payment 
is as good as a tender to the creditor in person." Here the authority given 
to make or receive a tender was only of the sum of ZL 13^. 6<f. Barrett v* 
Deere was a case of payment in the usual course of trade. 

Lord Abinoer, C. B. — I think without the letter there would have been no 
authority to have made the tender to this clerk ; for the attorney had expressly 
stated the money was to be tendered at his office before 12 o'clock on the 
Wednesday morning, together with the expenses of the letter, which he had 
no right to exact. I think it is an implied authority, that some person would 
be there with permission to receive that which was justly due to the plaintiff. 
Under these circumstances, I do not see what objection could be made to the 
tender at the office. 

Parks, B. — I own I feel some doubt on the question. There is no doubt 
that in order to make a good tender, it must be made either to the plaintiff 
himself, or some agent who is authorised to give a receipt for the money. We 
must assume the agent had no previous authority, as it has not been left to the 
jury to say whether he had any such authority. The question then resolves 
itself into the construction to be put upon this letter: it certainly implies there 
will be some person at the office, and that that person, whoever he may be, 
will have authority to receive the money : that is the effect of the letter. The 
words of it are, " I am instructed to apply to you for pa}Tnent of the 
sum of 3/. 65. 9c?., and unless the same, together with my charge, as under, is 
paid at my office on Wednesday ^ at twelve, proceedings will be commenced." 
It implies there is a payment to be made at the office, and if it is made to any 
person in the office, that would be a good payment. But my doubt is, whe- 
ther there is any authority contained in this letter, to receive anything less 
than 3/. 13*. 6rf. : the tender of this sum is not made. The plaintiff's attor- 
ney had, indeed, no right to annex that condition to the payment, and he is 
not entitled to charge the 65. 8rf. ; but he may give a special authority to 
receive a particular sum ; he may have given a strict authority that a less sum 
than 3/. 13^. 6rf. should not be taken. Then, if you advert to the conclusion, 
it is to be made by Wednesday ; and if it had come after, it would have been 
insufficient. On the whole, I have some doubt of the propriety of the decision 
of the under-sheriff, and that doubt is not dissipated by what I have heard ; 
but as the rest of the Court are against me, the rule will be discharged. There 
certainly was an improper attempt made on the part of the attorney, to get 
the costs of a writ. 

Holland, B. — ^I am of opinion this was a good tender of the amount of the 
debt. The letter would authorize any person in the office to receive the 
money ; for it is free to the party to whom the representation is made, to be- 
lieve that, if he should call at the office to pay the money, somebody would be 
thefe to receive it ; that is implied. 

(1^ 4 Camp. 177. 
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Exchequer, GiTrnet, B. — ^I think the tender would not have been good, but for this 
-^^^^ letter; but having written the letter, the attorney was bound either to have 



V. attended himself, or to have authorized a clerk to receive, and to give a receipt 

for it. A clerk is left in the office, in office-] 
tender is made. I think the tender is good. 



^^ — - — ^ — — — — ' ~ — - — — ___ — -_^ _- — __ ^y - ^ 

^^^?" for it. A clerk is left in the office, in office-hours, and before twelve o'clock a 



Rule discharged. 



Bryant v. Glutton. 

On the trial of T^RESPASS for assaulting and imprisoning the plaintiff. Pleas. — 1. Not 
tresmus^OT a g^ty. 2. A justification under an attachment issued out of the Court of 

false imprison- King's Bench, for non-pa3rment of costs. At the trial before Lord Abinger, at 
Not Guilty and ^^^ sittings in Middlesex, after last Michaelmas Term, it was in evidence that 
•i""^*^*^!®". ^® plaintiff was brought up to the Court of King's Bench, he being then in 
it appeared that the custody of the Marshal, by an order obtained by the defendant, and served 
j^eplaintiff^d upon the gaoler by the defendant's clerk : the defendant was an attorney. He 
in custody by was, on being brought up, committed by the Court of King's Bench on the 
tachmrat'lodff. *^ttachment, and detained in prison. It appearing that the defendant had not 
ed with the interfered further in causing the imprisonment of the plaintiff. Lord Ahinger 
defendant :— ^^ ^^ opinion that no trespass was proved ; that, upon the evidence, the im- 

^•^f^'. J:***' f*** prisonment appeared to be altogether the act of the Court ; and the learned 
plaintiff oughl f . ./^ ., i • <^ir 

not to have judge nonsmted the plamnff. 

been nonsuited, 

but that the de- i i • i u -i 

tainer by legal Bompas, Seijt. obtained a rule to shew cause why the nonsmt should not be 

to ha"^ b^n ' set aside, citing Bates v. Pilling (a) . 
proved under a 

cadon. ^"* " Piatt shewed cause. — It appeared upon the evidence, that the imprisonment 
was by virtue of process issuing out of a court of competent jurisdiction ; and 
even if the defendant was shewn to have put that process in motion, the 
remedy would be case for maliciously doing so, and not trespass. 

Bompas, Serjt.^ contrH, was stopped by the Court. 

Parke, B. — ^It seems to me, there ought to be a new trial, and that the 
ruling of the Lord Chief [Baron is not correct. The act complained of 
is an imprisonment which takes place in the prison of the Court of King's 
Bench, in consequence of the act of the defendant himself, in lodging an 
attachment with the marshal ; he sets the marshal in motion^ that appears 
to me to be primd facie a trespass ; and to call on the defendant to justify that 
act. The question arose on the general issue. 

BoLLAND, B. — I am of the same opinion, and think that the rule in this case 

should be made absolute for a new trial. It appears that the defendant was 

the leading cause of the plaintiff's imprisonment, and could not, therefore, 

under the general issue, shew the imprisonment was the act of the Court. It 

^appears to me there should have been a special plea. 

(a) 6 B. & C. 38. 
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Aldbason, B. — On this plea it is sufficient to shew the party was impri- 
soned by the act of the defendant, and detained in custody by something 
he did: probably it will be found the defendant is justified; but that 
should be shewn. The defendant takes a strip of paper to the gaoler, and he 
takes the person into custody. You ought to plead, and first to shew that the 
strip of paper was a sufficient authority. 

Lord Abinobr, C. B. — In this case there must be a new trial ; but I must 
say I still retain my opinion, the opinion I have before expressed. The impri- 
sonment which the plaintiff in the cause has sustained, was stated to me, and 
was taken to be, an act of trespass done to the plaintiff. I consider the mar- 
shal to be the officer of the Court in whose custody the plaintiff actually was 
at the time ; and merely serving a person with a writ to keep one whom he 
has already in his custody, does not make the party who serves it a tres- 
passer. What is a detainer against a person already in custody? The 
continuance of the detention was the direct act of the Court. I under- 
stood that somebody had moved the Court for a rule to shew cause why 
there should not be an attachment against Bryant, he being at that time in 
custody. I . did not consider the rule to shew cause was any act of trespass : 
then that somebody had served an attachment on the marshal, with a view that 
he might not discharge him ; but before the time expired when he might be 
discharged, the Court made an order he should be kept on that particular 
attachment; therefore the detention was the immediate effect of the order of 
the Court. The Court seem now to be of opinion the mere effect of bringing 
him up was a new trespass. Suppose the man had been transferred to another 
court, when the marshal was there, the marshal is for this purpose an officer of 
this Court under the order of the Court. It appeared to me it was not a 
renewed custody, or a change of custody : then the detention strikes me to be 
the only part of which Mr. Bryant can complain in this case, and that is the act 
of the Court itself. On that ground, I differ from the rest of the Court ; but, 
however, of course, there must be a new trial. 

Rule absolute. 
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SiBONi f). KiKKMAN and another. Executors of Joseph 

KiRKMAN. 



A SSUMPSrr. The declaration stated that, on the 29th of October, 1814, In an action on 

the plaintiff was about to leave England, and had delivered a certain in- twchThe'dS^ 
strument, of the value of 40/., to the defendant's testator, who had accepted fendant admit- 
and taken it in exchange, and thereupon, in consideration that the plaintiff had 40/,*in^art^ ° 
agreed to purchase of him, on his return to England, a grand piano-forte, the payment of a 
testator undertook to seU him such grand piano-forte, and to be accountable which he un- 
to him for the said 40/. in part-payment thereof. The declaration averred f.*''^?^ ^P **®* 
tiiat the plaintiff returned to England after the death of the testator, and plaintiff on his 
offered to purchase a grand piano-forte, and to pay the reasonable price 2«T*t*he^e^" 

fendant pleaded that he did deliver a piano-forte, and allow the sum of 401* as part payment 
thereof i—Held^ that the la|>se of upwards of twenty years from the time of the making of the 
contract was not a ffrimA facie proof of the plea. 

Held alao, that the executor of the defendant was liable on the contract. 

b2 
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thereof, after deducting the said 40/. Breach. — ^That the defendants refiised 
to sell a grand piano-forte to the plaintiff. Pleas. — 1. That the testator did 
not promise. 2. That after the making of the promise by the testator^ he 
sold to the plaintiff, and the plaintiff pm-chased, a grand piano-forte, to wit, of 
the value of 73/., in consideration and exchange of the said instrument deli- 
vered to the testator, of a certain sum of moiiey, to wit, 33/., then paid to 
the plaintiff; and that the grand piano-forte, bought by the plaintiff, was deh- 
vered to him, and had and received by him in satisfaction and discharge of the 
promise of the testator. Issue joined on a replication traversing the plea. 

At the trial before Lord Abinger, at the London sittings after last Michael-' 
mas, the plaintiff gave in evidence the following admission in writing by the 
testator : " I hereby acknowledge that I am accountable to Signor Siboni in 
the sum of 40/. in part payment af a grand piano, which he agrees to purchase 
of me on his return to England, the said sum of 40/. being the value of an in- 
strument which I have taken of him in exchange. 

" Broad Street, Oct, 29, 1814. "Joseph Kirkman.** 

It appeared that the plaintiff was in England in the year 1834 ; but there 
was no evidence that he had been before that time. The action was com- 
menced more than twenty years after the date of the agreement. The learned 
judge directed the jury, that as the plaintiff had not proved that he had not 
been in England before the year 1834, they might, from the lapse of time, pre- 
sume that the contract had been satisfied. The jury having found a verdict for 
the defendant, Cresswell obtained a rule to shew cause why there should not be 
a new trial, on the ground of misdirection, the lapse of time raising no pre- 
sumption of the facts stated in the plea. 

Kelly and Hoggins shewed cause. — ^There was no misdirection. The sub- 
stance of the plea is, that the contract has been performed ; and after the lapse 
of twenty years, the jury ought to be told to presiune so ; in the same manner 
as upon a plea of payment, in an action on a bond more than twenty years old. 
If it is to be assumed, that the plaintiff's return to England was a condition 
precedent to his right to receive a grand piano-forte, there was no evidence 
that the plaintiff had not been in England, But the plaintiff's return to Eng- 
land was not a condition precedent : suppose he had never returned, would he 
not have had a right to the advantage of his contract ? or if he had died abroad, 
would not his executors have been entitled to the benefit of it ? [Parke, B. — 
Your argument is, that you might have pleaded the Statute of Limitations.] 
There might have been a diflSculty in doing that, as the contract contemplated 
a future performance. [Parke, B. — Is not this a case in which a special re- 
quest is necessary, and can such a request be presumed ?] If a request be 
necessary, that may be presumed as well as the delivery. It has been con- 
tended, that the plea is a plea of accord and satisfaction : that is not so ; it is a 
plea of performance. . 

Cresswell and Martin contril, — It was a condition in this contract that the 
plaintiff should return to England : the Statute of Limitations could not begin 
to run imtil his return ; consequently, if the doctrine of presumption, from 
lapse of time, is admissible in this case, the computation of time cannot begin 
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before the plaintiff's return to England, and of that there was no evidence. 
But this plea is not a plea of performance ; it is a plea of new matter, alleged by 
way of accord and satisfaction. It introduced altogether new facts, alleging that 
the testator delivered a piano-forte to the plaintiff, and that he paid the tes- 
tator the further sum of 33/. The plea is either a plea of performance, and 
then there is no proof of the plaintiff's return to England; or it is a plea of 
accord and satisfaction, which it was incumbent on the defendant to prove. 

Cur, adv. vult. 
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Lord Abingbr, C. B., on a subsequent day, gave the judgment of the 
Court, that the rule should be made absolute, on the ground that the question 
for the jury ought to have been, whether the specific facts alleged in the plea 
were proved. 
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n^HIS case having been tried a second time, cor. Parke, B., at the sittings 
in term, when the same evidence was given, the learned baron directed 
them to find a verdict for the plaintiff, unless they were of opinion that the 
special plea was proved. To this ruling the defendant's counsel tendered a 
bill of exceptions, and the jury found a verdict for the plaintiff. 

Kelly now moved in arrest of judgment, to prevent the necessity of going 
on with the bill of exceptions, and contended that the contract in the declara- 
tion was personal to testator alone, and the executors were not liable, not 
being mentioned in it. [Parke, B. — How does it appear it was to be Kirk' 
man's piano- forte, or that he was a piano-forte maker ?] That is implied. 
Executors are not bound to carry on the trade of the testator ; but if they are 
to deUver a piano-forte under this contract, they would either have to make or 
to purchase one ; they would have to trade, and would make themselves Uable 
to the bankrupt laws, as it has been held executors are subject, although they 
do not carry on the trade for their own benefit (a). [Parke, B. — ^The execu- 
tors are not bound to carry on the trade ; all they are required to do is, to de- 
liver one of Kirkman's pianos. There is a case in 3 Bulstr. (b) where it waa 
held that the executors of a man, who had covenanted to build a house, were 
bound to go on with it ; and Marshall v. Broadhurst (c) is the converse of 
that case.] [Abinger, C. B. — I think you might make this point — are the 
executors bound to retain a sum of money till the plaintiff chooses to return to- 
England ?'] There must be something express in the contract, to oblige the 
executors to do so. If the executors are bound, for how long are they bound ? 
till the death of the plaintiff, or might his executors claim ? [Parke, B. — 
There is no greater difficulty here than in other cases, where the testator has 
entered into covenants. Not harder, for instance, than the case where the. 



(a) See Viner v. Cadell, 3 Esp. 88. 
\h) Qtwc& T. Ludbarrow, 3 Bu]str. 30. 



(c) I C. & T. 406. 
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executor was held bound to take an apprentice. {* ?) Suppose the testator 
had covenanted to indemnify for fifty years ?] No doubt, whatever he had co- 
venanted for, he must do ; but the question is, whether the executors are bound. 
This is submitted to be a purely personal contract, like that of an author to 
supply literary matter, or of a painter to paint a picture. [Parke, B. — ^We 
cannot take any notice on this record, that the defendant is not a broker or a 
merchant.] 



Lord Abingbr, C. B. — ^If I am called upon to pronounce judgment, I should 
think that judgment cannot be arrested. I think you must be left to your writ 
of error. 

Rule refused* 



Porter v. Izat. 



A pleatnu 
versing the 
damage onlj 
i« bad. 
Id an action 
on a contract 
that a ship 
should sail 
from Hanim 
hurgh^ being 
tight, staunch, 
and strong, and 
proceed to 
Zrima, the de- 
claration al- 
leged, bv way 
of breach, that 
the ship, when 
she sailed, was 
not tight, 
staunch, and 
■irong, and 
tliat though 
she did sail 
from Ham' 
lurgb^ yet, by 
reation of her 
not being tight, 
&c., ^e was 
obliged to put 
back to AUona^ 
and was by 
reason hereof 
detained at 
AUona a long 
M<aceiof time. 
Held that a 
plea was bad, 
traversing that 
the detention at 
Altona was 
caused by the 
vessel not 
being tight, 
Ktaunch, and 
stiong. 



A SSUMPSIT on a charter-party, dated 24th September, 1833, on the ship 
Margaret Thompson, whereby it was agreed that the said ship, then lying 
in the port of Hamburgh, and being tight, staunch, and strong, and every way 
fitted for the voyage, should, in the course of November, then next, set sail 
and proceed to Valparaiso, the intermediate ports, and Lima, and having dis- 
charged her outward cargo should forthwith be made ready and proceed to 
Ckista Rica and there receive and take on board a full cargo of wood or other 
lawful produce, &c., and being so loaded should therewith proceed to Liver- 
pool, and there deliver the same agreeably to the bills of lading, and so ^d 
the voyBge, &c. The declaration alleged the following breaches; that the 
vessel did not, in the course of the said month of November, set sail or pro- 
ceed on her said voyage ; that she was not in the said month of November, 
or at any time afterwards, until she sailed on the said voyage, nor was she 
when she so sailed, to wit, on the 20th of December, 1833, tight, staunch, or 
strong, or in any way fitted for the said voyage ; and that, although she did, 
to wit, on the day and year last aforesaid, sail and proceed on the said voyage, 
to wit, from the port of Hamburgh aforesaid, yet, by reason of her not being 
tight, staunch, strong, and fitted for the voyage, as aforesaid, when she so 
sailed, she was afterwards, to wit, on the day and year aforesaid, obliged to be 
put back, and did put back to Altona, and was by reason thereof detained 
there for a long time, to wit, until the SOth of January, 1834 ; and although 
she did, to wit, on the day and year last aforesaid, again set sail, and depart 
on her said voyage, to wit, from Altona aforesaid, yet she did not proceed on 
the said voyage, in and according to the due course thereof, nor with the 
despatch which she ought to have used according to the said charter-party. 
But after her said departure from Altona, and before her arrival at Lima she 
was, by and through her master and mariners, and by and through other the 
servants of the defendant, greatly delayed on her said voyage, and unneces- 
sarily and improperly deviated from the same, and from and out of the 
course thereof, and went to divers other ports and places not in the course of 
the ssdd voyage, and for purposes other than the purposes of the said 
voyage. By means of which said several premises the plaintifif saith, 
that the said vessel did not arrive at the port of Lima aforesaid, until the 
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11th day of Septemlfer, 1834, and the plaintiff was hindered and prevented Exchequer, 
from loading and shipping on and by the said vessel, a certain cargo, and Portee 
divers great quantities of goods, &c., from Costa Rica aforesaid, and lost the ^* y 

benefit of a certain other charter-party, which he had entered into while she 
was expected to arrive there in a reasonable time, and which was to be void 
if she did not arrive at the port of L%vml by the 30th of /uite, 1834, &c. 

The defendant pleaded, fomthly, as to so much of the declaration as related 
to the vessel not being fitted for the voyage, and by reason thereof being 
obliged to put back and go to Altona, and being detained there for a short 
time, that is to say, such time as was necessary and required to put a further 
quantity of ballast on board, payment into court of 1^., with an averment that 
the plaintiff had not sustained damages to a greater amount, in respect of the 
cause of action in that plea mentioned. Fifthly, as to so much of the declara- 
tion as related to the vessel being detained at Altona beyond the time neces- 
sary and required to put the said ballast on board ; that she was not detained 
tliere, by reason of her not being tight, staunch, and strong, and every way 
fitted for the said voyage, in manner and form, &c. Concluding to the country. 
And the sixth and seventh pleas denied the delay and deviation alleged to 
have taken place after the departure of the vessel from Altona, 

The plaintiff took issue on all the pleas, except the fifth, and demurred 
specially to that plea, assigning the following causes, amongst others ; that the 
defendant, in and by the said fifth plea, denies and traverses matter which b 
not traversable, and which is only special damage, and that he also traverses 
and denies what is not alleged in the declaration, namely, the fact of the 
said vessel being detained at Altona beyond the time necessary and required 
to put the said ballast on board, by reason of her not being tight, staunch, and 
strong, and every way fitted for the voyage, and that the plea admits the 
breach alleged in the declaration as to the ship not being tight. 

Crompton, in support of the demurrer. — ^The plea attempts to traverse the 
statement of damage in the declaration. The detention at Altona is not alleged as 
a breach of the contract, but as a special damage resulting from the breach. 
In trespass, a traverse of that which comes after the ita quod, is bad (a). In 
Smith V. Thomas (6), Tindal, C. J. said, *' the plea must be in answer to the 
action ; there is no such thing as a plea to the damages." The plea is also 
bad, as traversing that which is not alleged. The declaration does not state 
that the vessel was detained at Altona by reason of her not being tight, 
staunch, and strong, but by reason of her being obliged to put back in conse- 
quence of not being tight, and staunch, and strong. (He was then stopped 
by the Court.) 

Martin, in support of the plea. — ^The breach of the contract alleged in the 
declaration, to which the plea appUes, is not that the ship was not staunch 
and strong, but that she did not duly proceed on her voyage. This is a dis- 
tinct breach. The allegation of damage is at the end of the declaration in 
the ordinary form. [Lord Ahinger, — ^Thp proper plan would be to pay a smn 
into court to the whole breach.] [Parke, B. — ^The next breach shows that the 

(a) Com. Dig. Pleader, G. 12. {b) Bing. N. C. 372 ; S. C Hodges, 363. 
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JSxchequ^, fonner allegation -was not intended to state a breach in not duly proceeding 
Ported ®^ ^^® voyage. But even in the way you put it, you do not avoid the breach ; 
V. you avoid the question in the ordinary sense of the term. It does not appear 

to me to be a breach at all, but a mere consequence of the breach previously 
stated.] 

The defendant had leave to amend on payment of costs. 



IZAT. 



Whipple v. Manlet. 

The record \$ A SSUMPSIT for goods sold and delivered. Plea — A tender. Replication — 
conclusive e?i- A writ issued before the tender. At the trial before the under-sheriiF of De- 
time of the vonshire, the defendant proved a tender on the 1 1th December, On reference to 
wru"1)u^t^a *^® ^"^^ °^ ^^ ^^ appeared that the writ was issued on the 24th November. 
wrong date has The defendant offered evidence to shew that there had been two writs, the 
th^"triaf*i^' latter of which, issued on the 26th of December, was the commencement of the 

be net aside, suit. The under-sheriff rejected the evidence, as contradictory to the state- 
and the iMOord i. a.\^ j 

altered. ment on the record. 

J. Greenwood, in Hilary Term, moved for a rule to shew cause why there 
should not be a new trial, on the ground that the evidence was improperly 
rejected. Lester v. JenMlis (a), decides that it is competent to the defen- 
dant to prove by parol evidence, the real commencement of the action. 
[Parke, B. — ^That was in an action commenced before the rules H. T. 4 
W. 4. ; they require the true date of the issuing of the writ to be stated on the 
record.] [Lord Abinger. — ^You may take a rule to shew cause why the 
writ of trial should 5iot be amended by inserting the true day on which the 
writ was issued.] 

Wightman shewed cause on an affidavit stating that there had been but one 
writ, which was regularly issued against the defendant, by the name of 
Richard Manley, and that the same writ was afterwards altered, and resealed 
on the 19th December. The issuing of the writ where there has been a re- 
sealing relates to the original issuing of it, and not to the re- sealing. 
Braitkuoaite v. Lord Montford. [Parke, B. — ^That would do a great injustice 
to the defendant.] [Alder son, B. — ^The resealing was done behind the 
back of the defendant.] At all events the defendant ought to have applied 
sooner to ^t it aside ; it is too late after the cause has been tried. 

Greenwood, in support of the rule, cited Miller v. Miller (5), and Glenn v. 
Wilks (c), as deciding, that where the writ has been resealed, and reserved, 
the resealing is to be taken as the issuing of it. 

Per Curiam. — ^The Court were clearly of opinion, when the rule was granted, 
that the date on the record is conclusive proof of the time of the issuing of 

(o) 8 B. & C. 539. (c) 2 Bing.N. C. 66 ; S. C. 1 Hodges, 136. 

{b) 4 Dowl. P. C. 322. 
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the writ ; but if a wrong date is improperly inserted the writ may be set aside Exchequer • 

and the record altered. There must be a new trial unless the parties will WHiprLX 

consent to a stet processus, _ . "• 

The parties agreed to a stet processus. 



White v. Barrack and another. 

TTJEBT on a bail-bond by the assignee of the sheriff. The plea traversed the An assign. 

assignment. At the trial, before Alderson, B., it appeared that the £SdbyUie*** 
assignment was executed in the presence of, and attested by, the plaintiff and sheriff must be 
another person. It was objected that, as the 4 Anne, c. 16, s. 20, required of two'p^M, 
the sheriff, or other officer, to assign, by indorsing the bail-bond, and " attest- other than the 
ing it under his hand and seal, in the presence of two or more credible per- the plaintiff, 
sons," it was necessary that the assignment should be in the presence of 
persons competent to be witnesses of it. The learned judge expressed a 
strong opinion in favour of the objection, but directed a verdict for the plain- 
tiff, giving the defendant leave to move to enter a nonsuit. Plaintiff having 
obtained a rule accordingly. 

Busby shewed cause. — ^The act of the sheriff constitutes the assignment, 
and an attestation as altogether unnecessary. The legislature in adopting the 
word " credible,'* must be taken to have used it in a different sense to " com- 
petent;" the plaintiff, on an application to the Court, would have been a 
credible, witness of the act of the sheriff. 

Per Curiam, — ^The statute clearly means that the assignment shall be in the 
presence of two persons, neither of them the assignee or the assignor. 

Rule absolute. 



Alexander v. Vane. 

A SSUMPSIT for the value of the keep of certain horses, &c., and for money a party who 

paid, and on an account stated. Plea — ^Payment into court of 33/. Issue |["vVj^® ^^' 

on joined on the question of damages ultra that sum. At the trial before tracted, given a 

Gurney, B., at the sittings in Middlesex, after last Michaelmas Term, the point J'^iJ^he pre." 

litigated was the defendant's liability to repay to the plaintiff the sum of senccofthe 

30/. 10^. which he had paid to one Palliser on the defendant's account. It ap- authority from 

peared that the defendant, being in want of harness, went with the plaintiff to a J^™ to pay the 

person named Palliser, a harness-maker ; Palliser supplied the defendant with ing done so, 

harness, on receiving a verbal guarantee from the plaintiff that he would pay 2h*^ain^*^ V 

for the harness if the defendant did not. The debt thus contracted remaining money paid to 

impaid, at the request of the plaintiff, PaMiser issued an attachment on the de- ^f^'^jf thw** 

fendant's horses in London. To obtain a releas^ from the attachment, two wasnotevi- 

post-dated cheques were delivered by the defendai|l to the plaintiff, who handed verbal' guaran- 

them over to Palliser, and the attachment was vSilidrawn. On the 20th Oc- tee was given 

with the debt« 
or'soonsent. 



•r 
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Exchequer, 
Alexander 

V. 

Vake. 



tober, the plaintiff wrote to the defendant, " Will you permit me to pay Mr. 
'Palliser the balance due to him, after deducting the head-stalls you sent back, 
as he and I have continual words about my releasing your horses from the 
attachment ? Say per bearer if I shall pay him." It did not appear whether 
any answer had been given to this letter. The defendant had previously paid a 
part of the demand, and the plaintiff then paid the balance due, amounting to 
30Z. 10^. The cheques were returned to the defendant. The plaintiff had a 
verdict for 30/. 10^., subject to leave given to the defendant to move to enter 
a nonsuit, on the ground that the plaintiff, as the guarantee was not in writing, 
was under no legal obligation to pay Ptdliser, and had consequently no autho- 
rity from the defendant to pay him. I^esiger obtained a rule accordingly ; 
against which, 

Piatt and Humfrey shewed cause. The defendant was present when the 
guarantee was given ; when the plaintiff said to PallUer, " I will pay you if the 
defendant does not,*' and he must be taken to have given an authority in hxX 
to the plaintiff to pay him ; and it does not appear that that authority has 
ever been revoked. 

Raines, contrH, It is perfectly clear, upon the evidence, that the defendant 
was the party liable to PaUiser ; consequently, as there was no note in writ- 
ing, the payment by the plaintiff to him does not fall within the rule, that a 
payment by a party liable to the compulsion of law, is a payment to the use of 
the party. If, indeed, the presence of the defendant, at the time the verbal 
guarantee was given, could be considered as giving an authority to the plain- 
tiff, the letter of the plaintiff to the defendant is evidence to shew that it had 
been revoked. 



Lord Abinobr, C. B. — ^It appears to me that this rule cannot be supported. 
There is some complexity in the facts relating to the attachment ; but nothing 
turns upon that ; the question is upon the authority given to Alexander to pay 
the money. It is true, the plaintiff was under no obligation in law to pay 
PaUiser ; but he had entered into an engagement which he was bound in 
honour to perform, and that engagement was made in the presence and with 
the sanction of the defendant. The important fact is, that it was made in his 
presence ; that, I think, raises the inference that it was made with his autho- 
rity. If then there was an original authority, does anything appear to shew a 
revocation of it ? I think not. All the circumstances are consistent with a 
recognition of the plaintiff's authority to pay ; the cheques are given to him 
by the defendant ; if he had then paid PaUiser, and kept the cheques, can it be 
doubted, if they had been dishonoured, that he could have brought an action 
for money paid to the defendant's use ? Then if there had been an arrange- 
ment when the horses were released from the attachment, amounting to a 
satisfaction of the debt, a subsequent payment by the plaintiff would have 
been in his own wrong ; but the evidence is merely that the defendant ob- 
tained the indulgence of further time |o pay the debt. After the expiration of 
that time, PaUiser desires the plaintiff to pay the money ; and the plaintiff 
desired, for his further security, to have a written authority to pay the money ; 
but if the defendant meant to put an end to the plaintiff's authority to pay iti 
he should have written in reply, directing him not to do so. 
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Parks, B. — ^I am entirely of the same opinion. I think, upon the facts of Exchequer, 
the case, when clearly understood, there is no difficulty in law. (The learned Alexakdbr 
judge stated the facts.) The whole case turns upon the fact that the plaintifTs v* 

conditional promise was made in the presence of the defendant ; if it had not 
been so made, and the plaintiff had paid, it would have been without autho* 
rity, and the phdntiff could not have recovered it as money paid to the defen- 
dant's use ; but as the fact is, I think it must be taken to be an assent by the 
defendant that the plaintiff should pay on his account, if he did not himself 
pay the debt. Then the question is, has the authority so given been counter- 
manded ? I think the facts connected with the release of the attachment tend 
to show that the authority originally given still continued. Nor does it ap- 
pear to me that the letter, written by the defendant, ruses any implication of 
a countermand ; if such a meaning is sought to be put on it, the defendant's 
counsel ought tu have asked to have it left to the jury to say whether it bore 
that meaning; we are not now at liberty to say that the jury would have 
drawn that inference. I should myself have considered only, that the plaintiff 
required a certain authority as a greater security. 

BoLLAND, B. — It appears to me, the only question is, whether there is any 

engagement on the part of Vane, either imphed or expressed, to authorize 

Alexander to pay this debt. If Vane had not been present at the time this 

bargain took place, there can be no doubt at all but that he would have a good 

answer to the claim of Alexander ; but as it must be taken the witness has 

spoken the truth, in stating that Vane was present, it is, on the part of Vane, 

an agreement that Alexander should pay the debt if he, Vane, did not. Then, 

as no answer whatever was given to the letter written by Alexander to Vane 

on the day on which the payment was made, — and it is to be observed, that 

the letter may have been written by the plaintiff to get some written authority 

to pay the debt, and also to know whether or not he had paid the amount of 

the bills due for the horses ; then, with regard to the attachment, and the 

other parts of the case, they do not appear, as between these parties, at all to 

affect the question. If PaUiser had sued Alexander, Alexander might then 

have set up the attachment in answer to the claim, and he might have said, 

•* Whatever my liability was, either upon one ground or another, even if I had 

given a guarantee in writing, which I could not have protected myself from 

by the Statute of Frauds, still you have released me by attaching the property 

of Vane, which you might have made available to yourself, and which power 

you have given up in relinquishing the attachment." Now, on that ground, it 

Gould be no answer in Vane's mouth, although it might have been in Alexan^ 

der's. Then, as to time, he is on the same footing, if Alexander is to pay. 

Whatever time was given to Vane, he must have ultimately been liable to pay 

either PaUiser or the plaintiff. Nothing has occurred to waive the agreement 

which he consented to at the time it took place. 

GuRNXT, B. — ^I am of the same opinion. The evidence of Palliser's clerk 
was, " Alexander said, in the presence of the defendant, ' If Mr. Vane did not 
pay for the articles, he would.' " 

Rule discharged. 
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^'^±!!5'*- Bayley v. Reinnell. 



In an action for A SSUMPSIT for work and labour. The defendant pleaded non-assumpsit, 

hour, theplain. ^'^^ ^^^ ^^^ plaintiff bad not served the period for wbicb he bad con- 
tiff proved a tracted. 

days. The yar- At the trial before Gumey, B., the evidence was, that the plaintiff bad served 
nwnd^ckdmS ^^ defendant in the capacity of an assistant-surgeon during 161 days, for which 
payment "*' at he was to be paid at the rate of 200/. per annum. In the particulars o£ 
il!Jwn"°^P^- demand, the claim was also stated to be for a service for that time at that rate, 
inent had been Payments had been made at several, but at indefinite periods, and in un- 
ent sums and' ^^^^ sums. It further appeared that, at the expiration of that time, the plam- 
*>^*'ioug pc- tiff was taken ill, and left defendant's service. It did not appear that there 
expiration of ^^ ^^^n any offer to return by the plaintiff, or demand that he should do so 
the ^plainuS^' ^^ *^® defendant. It was urged that there was evidence for a hiring, for a year, 
left the defen- and that the service not being completed, the plaintiff was not entitled to re- 
It did SoTl^.' ^^^^^ anything. The learned judge over-ruled the objection, and the plaintiff 

pear that he had a verdict, 
had offered or 
had been re- 
quested to re- Theobald now renewed the objection on a motion for a new trial, on the 

plaintiff had a ground of misdirection (a). (A rule was also moved for, to reduce the 

5fe**t?'th*''"" damages. This part of the rule was granted.) A general hiring is in itself 

was no evidence primd facie evidence of a hiring for a year ; and in this case, the particulars of 

a[l*o*'th''t**f ^®°^^^^» *"^^ ^^c evidence, claimed a payment at the rate of 200/. per an- 

there was, the num ; which shews that a yearly contract was contemplated by the parties. 

rpreMimpti^ '^® general principle cannot be disputed, that if there be a contract for a spe- 

that the hiring cific time, and it is not performed, a party cannot recover in indebitatus assump- 

year ; and held, **^* — ^^ Countess of Plymouth v. Throgmorton (a) ; Grimman v. Legge (b)^ 

that, in the ab- Nor can a servant in any form recover for a service during a part of the time, 

ing bv a jury/ unless the misconduct or assent of his master have put an end to the contract. 

i^*larl"Ln" — ^^^»M» V. Williatns (c) ; Beeston v. Colfyer (d) ; Ridgway v. The Hungerford 

traet, that tlie Market Company (e) ; and Turner v. Robinson (/). 

Court ought 

not to ^rrant » 

new trial, on Lord Abinobr, C. B. — I think there was no evidence of a hiring at all. 

ther?^ppeared ^^ evidence in the case simply proved a service, and that would entitle the 

to be an unper- plaintiff to recover a quantum meruit, 
formed contract 
for a time cer- 

**^"* Parks, B. — Supposing there to be, in this case, some evidence of hiriug, 
and that general evidence of hiring is presumptive of a hiring for a year, still 
I think there was sufficient evidence to rebut that presumption. Payments 
were made, but not in unvaried definite sums, nor at any definite pe- 
riods. The plaintiff left the defendant's service, and it does not appear that 
he offered to return, or was asked to return. If the defendant contends that 



(a) I Salk. 65. (d) 4 Bing. 309. 

{h) 8 B. & C. 324. (e) 3 Ad. & £1. 171; I Harr. & Wol. 244, 

(c) 1 Add. & £U. 685. (/) 5 B. & Add. 789. 
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the evidence shewed a yearly hiring : he ought to have asked the learned Mxehequer. 
judge to put that question to the jury. bIylet 

V, 

Boll AND, B., and Gurnby, B., concurred. "^ '^ 

Rule refused. 



Ballard v. Way andanother. 

A SSUMPSIT. The first count stated specially, that the plaintiff became A rendee of 

the purchaser, by auction, of certain property of the defendants, by y^JIJing "hat**^ 
them put up to sale, and that he paid a deposit thereon. The declaration »t the time of 
then alleged, that in consideration of mutual promises to perform all things ^^^ j^ was and 
stipulated in the conditions of sale, a promise and undertaking, by the J?^'/""**! 
defendants, that they then had good and sufficient right, title, power, and uken,unders 
authority to sell, transfer, and assign, the said property to the plaintiff, free fJ^'T^ •^'/^^ 
and clear of and from all charges, contracts, incumbrances, and liabilities for the use of a 
whatsoever, other than and save and except those stated and set forth in his ^"5^^ re- 
said description thereof, in the said particulars of sale. After stating the scind the con- 
performance, or readiness to perform, by the plaintiff, his part of the contract, recover back 
the breach alleged was, that the defendants had not, at the time of the said ^^ deposit. 

A local act 

exposure to sale, and sale, and of the making their same promise and un- of Parliament, 
dertaking good and sufficient, or any right, title, power, or authority to sell, though con- 
transfer, and assign, to the plaintiff, the said property, free and clear from all clause, making 
charges, other than, &c. &c., in this, to wit, that five of the said houses, -g * 'J,"p ' 'S:*^ 
numbered respectively, 113, 114, 115, 116, and 117, long before the notice of iu 
said exposure and putting up to sale, had been and were inserted in a certain {^nTthe^rein 
schedule annexed to a certain act of parliament, made and passed in the 4th mentioned. 
year of the reign of his present Majesty, intituled, " An Act for erecting, ^f Und unpHei 
establishing, and maintaining, a Market in the Parish of St. George the a covenant 
Martyr, in the Borough of Southwark, in the County of Surrey,'* as part of has a good 
the property which a certain company were authorized by the said act to f ^ j^*l'*^*.. 
treat for, purchase, and take. The declaration then alleged, that by reason of does'not sup- 
that liabihty of the five houses to be taken by the said company, the plaintiff, gitinVa^wM. 
if he accepted an assignment thereof, would be prevented from disposing of ranty that he 
them so well as he otherwise would do ; and that without those five houses title frfefrom 
the others would be useless to him. The damage alleged was the expense all liabilities 
the plaintiff had been put to in investigating the title, and the loss of the 
money, and use of the money, paid as a deposit. There was also a count for 
money had and received. 

Pleas — ^first, non assumpsit ; secondly, that the property was described in 
the particulars of sale, and in the schedule annexed to the act of Parliament ; 
that the descriptions corresponded, and that the plaintiff had notice thereof. 

The replication set out the particulars and description, averring that they 
did not correspond, and denying that the plaintiff had notice that the houses 
were liable to be taken imder the act of Parliament. 

Rejoinder and issue joined on the correspondence of the particulars with 
the description in the schedule, and on notice to the plaintiff therefrom. 

At the trial before Lord Ahinger, at the sittings in London, after last Hilary 
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Bxeheqaer. IWm, it appeared that no express n(^ce had been given by ^te defendants to 
Ballard ^® plaintiff that the houses were liable to be taken by the Market Company. 
»• Evidence, on the part of the plaintiff, was given, to shew that it would be 

very difficult to ascertain from the particulars and description in the schedule, 
that they both comprised the same property ; and the question being put to 
the jury, they found that the two did not correspond. The learned judge 
was of opinion that the evidence did not support the contract, as stated in the 
count, and his lordship nonsuited the plaintiff, giving him leave to move to 
enter a verdict if the Court should be of opinion that the act of Parliament 
itself, which contained the usual clause, making it a pubhc local act, did not 
amount to notice to the plaintiff. Erie obtained a rule accordingly, against 
which 

Piatt and Barstow shewed cause. — ^The evidence does not support- ttie. first 
count: it merely proved an ordinary sale without any express warranty. 
There may be an undertaking that the party has title to sell, but not an 
undertaking, as set forth, that the land is free from all liabilities whatso- 
ever. If the first count is not supported the defendants are entitled to retain 
their nonsuit ; for a liability, such as this is, does not authorize the party to 
rescind the contract. It is, at most, a defect in the estate to which the rule 
caveat emptor applies ya). There are few estates in the country not liable to 
some such liabihty, under the numerous highway, drainage, or railway acts. 
The Customs' Management Act, 3 & 4 W. 4, c. 51, s. 35, authorizes the 
commissioners to take, for the purpose of the act, half an acre of land witiun 
half a mile of the sea-shore, or tide way of any navigable river. Want of 
notice of a footway round a meadow was held by Lord Rasslyn not sufficient 
to invalidate a purchase of the meadows, and specific performance was de- 
creed {h,) If, however, the liability is held in itself a sufficient defect, the 
plaintiff must be taken to have had notice. The Market Act contained the 
usual clause, making it a public act, and it is notice to all the world of the 
contents of it. 

Erie, Sir W. W. Follett, and Petersdorff, in support of the rule. — ^The 
jg^neral warranty of title, which is implied from the mere fact of a sale, is 
as extensive as the contract stated in the first count of the declaration. The 
contract the defendants entered into they had not the power to fulfil ; the 
case is the same as if the defendants, before selling the houses to the plain- 
tiff, had entered into a contract of sale of them to another party ; a local act 
operates upon the property which it affects like a private conveyance. There 
are many similar liabilities, which have been held to be such defects in the 
title, as to prevent the vendor having a right to compel the vendee to take 
the estate ; as where an act of bankruptcy has been committed, because it is 
impossible to ascertain that there is not such a debt as would support a 
commission. — Lowe v. Lush (c) ; Conn v. Conn (d). The principle of these 



(a) 1 Sudg. Vend, and Purch. 307, 9th (e) 14 Vesey, 547. 

edit. (d) 1 Sim. & Stuart, 288. 

(6) Oilfield T. Round, 5 Ves. 508, cited 
in 1 Sugd. 307. 
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decisions is ako zeoogBiaed in Ckne t. BaldwiM(e) ; BamweU v. Harrie (J\ 
and Wdch v* Fcrt {g). And a condition that the vendor shall not be called 
upon to produce his title, does not prevent the purchaser shewing such a 
^L^eoX.— Shepherd v. Keathy (h)\ Flight v. Booth (t). The words, "all 
charges, contracts, incumbrances, and liabilities," must mean only such as 
their property was subject to : those words could only apply to an obligation 
which affected equally all the land in the kingdom. The act of Parliament is 
not a notice of the liability to the plaintiff. The clause making it a public act 
affects only the rules of evidence as to the proof of the act itself, but does not 
make the statements of the facts in it evidence. — Brett v. Beales (k) ; Woodward 
V. Cotton (/) ; Bennett v. Mountain (m). {Lord Abinger. — ^The Court is strongly 
impressed with the opinion, that the plaintiff had a right to resciud the con- 
tract ; the plaintiff did not bargain for a right to compensation.] 

Ckir. ado. mdt. 



Esehequer, 



Ballard 

V. 

Way, 



Lord Abinobr, C. B. — ^The Court are of opinion that the word " liability," 
in the first count of the declaration, must extend to a liability of every kind, 
and therefore a more extensive undertaking for title is stated than is sup- 
ported by the evidence. The defendant must have a verdict on the first count ; 
but the Court also think that the plaintiff was entitled to rescind the contract 
and recover the deposit. 

Parks, B. — This is an incumbrance created by a private act of Parliament, 
to which the defendants' testator must be considered to have been a party ; it 
is quite impossible to say that the defendants have a good title to their land 
under a liability, which places it in much the same situation as if there had 
been a previous sale of it. The first count states the undertaking too largely, 
and, on that, therefore, there must be a verdict for the defendants, on the plea 
of the general issue ; but the verdict must be entered for the plaintiff on the 
pleadings raising an issue on the notice. The plaintiff will have a verdict 
on the count for money had and received for the amount of the deposit. 

Rule accordingly. 



(e) 1 Stark. 65. 
(/) I Taunt. 430. 
(g) 4 Taunt 334. 
(A) 1 Cr. M. te R. 117. 



[0 1 Bingr- N. C. 370. 
[k) M. &M.421. 
;/) 1 C. M. ft R. 44. 
[m) 10 Bing. 404. 



Langley v. the Earl of Oxford. 



T^EBT on bond. After the bond and condition had been set out on oyer, 
the defendant pleaded that the condition had been altered after it was 
executed ; issue was taken on the plea. The case had been tried before, when, 
the issue then being on a plea of non est factum only, previous to that trial 
a judge's order for the admission of the hand* writing of the attesting witness 
bad been made, which was used at the trial. Upon the present trial, which 

though in debt on bond, the plea on the former trial was non ett factum^ and on 
a special plea that the condition of the bond bad been altered after execution. 



ffeld^ that, on 
a new trial, an 
admission of 
the hand-writ- 
ing of an at- 
testing witness 
was available, 
though made 
before the pre- 
vious trial, and 
the second trial 



4tf 



A fm-.r.;*^ 



0^'^ ^ ^he ittCKuCiii^ wicnem^ itut ihrinrfif inr in the jiidK^ orcEer to profv Ids 
Oy^/Mik Ittml-wntin^. Ti: iv»i ^eeosd :faat the lifgrtmgf hsTine beoi aftared, tihe 
'tfiiKr fhr iiclmiiMifUU asade 'leSar^ die oiznier iraL became innpen^ie. Lord 
..^SWn^rtrdwsmiied '^'ihieenmu aadtiK:pkiiitx]F3af£a.¥ercfii:t. 

^ 1^ HT W^Ubiet rtiOBmsd tiie ofaveeoniL, oil & hhxCdeb. iv a aew triaL 
^MNnitCiii^ 6u£r if tiie pfifadfaig^ had not yeea. aftgraL Ae nifMiimMMi woold 
hftve b«9m «9%lfth]e 'm ttbt metmd maL — fZcam -r, Lmrkam («) ; Dtar iem. 

J^<^ CaTMtai, — The rvrier waa jhr an aifmTfMwm. of tiiaK &et spon. tbetr ial, 
wfu!!n4!^er it tOf)k ^bee ; tiK i fagragwn of t^ pfradfngf Ai noc atfect tbe proof 
/)ff ^Mktlwt. 

R^rdiBaed. 

(«) ( C. A( F. 3»; 1 If. ft R. ilK. C^ 7 C ft P. 6. 



GCTSOLE r. Matheks. 

I«» €««( ^ I^ASE. The firyt count of the dedaratioo stated, that the pkintiff, before 
« ^'^W iMfMi ^ *>^ ^ ^^ ^'^^ ^ ^^ committiDg of the grierances br the defendant, as 

nl^^^^f^^ thereinafter mentioned, was lawfaDr posBessed rf dirers huge quantities, to 
IM^ Mit«f '^f 20^000 ttdips^ then being the property oi the plaintiflf, and being of great 

CttwtfnH^ ^ iraloe^ to wit, of the rahie <rf 10,000/. ; and he, the plaintiff, was then desirous 
tem iH9i^§» (^ selling and dispoaing of the same by public auction, and for that purpose 
^'*^^' had iMoed hand'biDs announcing that they^would be exposed to sale by public 

auction, at No. 58, 8t, George' s-ttreet, Canterlnay, on Wednesdtq^, the 20th 
day of May, 1 835 ; yet, the defendant, well knowing the premises, but con' 
triving, and falsely and fraudulently intending, to injure the plaintiff, and to cause 
it to be suspected and believed that the said tulips had been, and were stolen 
from (me John Mathers, the brother of the defendant, and to hinder and 
prevent the plaintiff from selling and disposing of the same, and to cause and 
procure the plaintiff to sustain and be put to divers great expenses, attending 
the said exposures to sale of his said tulips, and so vex, harass, and ruin the 
plaintiff theretofore, and before the exposure to sale of the said tulips, as 
thereinafter mentioned, to wit, on the 15th of May, 1835, wrongfully, inju- 
riously, falsely, and maliciously, asserted and represented, in the presence and 
hearing of divers good and worthy subjects of the realm, that the said tulips 
were stolen property. The second count stated, that the defendant afterwards, 
and before the exposure to sale of the said tulips, to wit, on the 20th May, in 
the year aforesaid, wrongfully, &c., asserted and represented, in the presence 
nttfl hearing of H. P., T. Y., W. Y., and divers other good and worthy sub- 
jects, &c., of and concerning the said tulips of the plaintiff, so there about to 
be exposed to sole by public auction, as aforesaid, that the said tulips were 
the property of the defendant's brother, and that whoever bought the said 
tulips would buy stolen pro|)erty, (thereby then and there meaning that the 
said tulips of the plaintiff were the property of the said Johf Mathers, tbe 



V. 

Mathers. 
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<* 
brotibet of the defendant, and had been stolen from the said John Mathers,) Eaechequer. 
The declaration then alleged that, on the 20th May, aforesaid, the tuhps were Gutsolk 
put up to sale, but that by means of the committing of the grievances by the 
defendant, divers persons who were present at the sale, and who were about to 
become purchasers of great pait of the said tulips, and would otherwise have 
bid for and purchased them, particularly the said H. P., T. Y., and W. Y., were 
deterred and prevented from bidding, and declined to purchase the same, or 
any part thereof, per quod, &c. 

Pleas — ^first, not guilty ; secondly, that the plaintiff was not lawfully pos- 
sessed of the tulips. Issue joined thereon, and verdict for the plaintiff, with 
one shilling damages. % 

ErsJdne Perry obtained a rule to shew cause why the judgment should not 
be arrested, on the ground that the declaration was bad, in omitting to state 
the words in which the slander was conveyed. 

Andrews, Seijt., and George, shewed cause. — If this were an action of slan- 
der, the words ought to have been set out ; Cook v. Cox (a) ; but it is not an 
action of slander ; it is an action for a special damage sustained by the plaintiff 
in consequence of the act of the defendant. In slander of title, defendant 
may give evidence on the general issue, justifying the words. — Watson v. 
Reynolds (b); Smith -v, Spooner{c). In Blizard v. Kelly {d), it was held 
sufficient, after verdict, that the declaration alleged, '* that the defendant 
imposed upon him the crime of felony." If it were a case of slander 
of title, the plaintiff must prove malice. [Parke, B. — ^That is only where 
the slander is made in a claim of title by the defendant himself. The 
case in 3 Taunt, is not, properly speaking, an action for slander of title, 
but for making a claim of title without probable cause.] The stat. 21 Jac. 1. 
c. 16. &. 6. depriving the plaintiff of costs> where, in actions " for slanderous 
words," he does not recover 405., does not apply in actions for words action- 
able only when causing special damage ; that shews that the damages are the 
gist of the action, and not the words. To shew the necessity of setting out 
tiie words, it is objected that the words, if set out, might appear to be action- 
able in themselves, and therefore the plaintiff would not be entitled to costs as 
the verdict is under 40s., but if the words were as suggested, the plaintiff ought 
to have been nonsuited ; after verdict for the plaintiff it ought not to be as- 
sumed that they were actionable words. The case is analagous to an action for 
deceit, on which it has never been held necessary to set out the words. 

The objection, if well founded when taken on demurrer, is cured by verdict. 
[Lord Abinger, — Cook v. Cox, (e) decides, that when it is necessary to set out 
the words, an omission to do so is fatal even after verdict : the Court will not 
be disposed to overrule that case.] 

; (aj 3 M. & S. 1 10. lony ; and the judgment of th« Court pro- 

{b) M. & M. 1. deeds upon the ground, that to support this 

ic) 3 Taunt. 246. count, it would not be sufficient to prove 

</) 2 B. & C. 283. The declaration words spoken in conversation, but that it 

charged, that maliciously, and without rea- must be shewn there was a chaise of felony 

wnable or prpbable cause, the defendant made before a magistrate. . 
imposed upon the plaintiff the crime of fe^ (e) 3 M. & S. 1 10. 

VOL. II. F 
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Piatt and E, Perry, contrd., — In an action for slander of property, as well afi for 
slander of the person, it is necessary to set out the words : the case does not, as is 
contended, resemble that of an action for a deceit ; in that case the defendant 
might, under a plea of not guilty, shew that there was no deceit, by proving 
the words to be true ; in slander of title, under that plea, the truth of the 
words spoken could not be given in evidence. Nor is this case like that of 
Blizard v. Kelly (/) ; there the declaration alleged, and it would be for the 
plaintiff to prove, that the charge against him was made without reasonable 
or probable cause : in this action it would be sufficient to prove the words 
and the damage, and it would be for the defendant to justify, if he could. 

The words ought to be set out, to shel^ the Court that the defendant does not 
claim title in himself; if he did, an action of slander of title would not lie. 
Gerrard v. Dickenson {g) ; so also it must appear that the plaintiff's title was 
directly impeached. Crush v. Crush (h). In actions for deceit, the slanderous 
words are not the gist of the action ; but in an action for slander of title, the 
words, and not the damage, are : otherwise, an action would lie where the 
plaintiff had sustained damage in consequence of a claim of title bond fide made 
by the defendant himself. Upon the words, if set out, it might have appeared 
that a charge that they were stolen might not have impeached the plaintiff's 
title. And the plaintiff, in actions for a trifling slander, might, by omitting 
the words and proceeding for the damage sustained, deprive the defendant of 
the benefit of the stat. 21 Jac. I.e. 16. which restricts the plaintiff's right 
to costs to cases in which he recovers a verdict to the amount of forty 
shillings. So it ought to appear that the damage results solely from the 
slander. Vicars v. Wilcocks (i) . The case of slander of title differs in no 
respect from that of an action for wgrds not actionable alone. The old entries 
in Coke, Lilly, and Rostall, set out the words ; the cases collected in Com. 
Dig. (k) state words, which they could not have done, unless the words ap- 
peared on the record ; and the same practice seems to have prevailed in modem 
cases. Pitt y, Donovan (I), 

Cur; adv, vult. 



Lord Abinobr delivered the judgment of the Court. — ^This was a case 
argued a few days ago, on a motion in arrest of judgment after verdict. The 
action is for slandering the plaintiff's title ; and the objection is on the decla- 
ration, in its setting forth only the effect of the words said to have been spoken 
by the defendant ; namely, that the tulips were stolen property : and in an- 
other count, that they belonged to another person, and not to the plaintiff ; 
whereas it is necessary, that the words spoken, if the slander be by words, or if 
by sign, then the particular sign should be set forth precisely with the proper 
innuendoes on the record, that the Court may see there is a charge on the 
defendant which he is bound to answer. It is said that the general rule 
which requires the words or signs to be specified, is apphcable to those cases 
only in which the action is, properly speaking, for slander, where there has been 
the use of some term or other matter affecting the personal character, office, 
or occupation, of the plaintiff, but that it does not apply itself to a case like 



(/) 2 B. & C. 283. 
(g) Cro. Eliz. 196. 
(A) Yelv. 80. 
(i) 8 East, 1. 



(k) Action on the Case for Defiunation, 
B. 30. 

(Q 1 M. & S. 639. 
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tiie present, where special damages are made the gromid of the action. In 
looking into the cases that were cited, and the cases generally, we cannot find 
any authority for this distinction. In the case of Nelson v. Dixie (m), decided 
in the time of Lord Hardwicke, the words were in themselves actionable. In 
the report of that case. Lord Hardwicke is stated to have said, at nisi prius, 
that the declaration would have been sufficient, if the substance and effect of 
the words had been set out ; but he is corrected by Lord Ellenboorough, in the 
case of Cook v. Cox, who says the dictum of Lord Hardwicke was merely 
thrown out at nisi priits, and was evidently founded on a mistake, as there are 
no such precedents to be found in RastalVs Entries as those which he was 
supposed to have referred to. The case of Nelson v. Dixie, if deserving of 
any authority, is overruled by that of Cook v. Cox, and it is not supported by 
any other case. In the case of Cook v. Cox, the judgment of the Court was 
delivered after much consideration, and that case appears to us a sufficient 
authority in support of the present motion, although special damage is alone 
the ground of action. But we think there is no difference in principle in 
either class of cases. If it were sufficient to state merely the effect of the 
words, any person would be at hberty to swear as to the effect of the words, 
without stating any precise words ; and even if the witness did state precise 
words, the jury would have to judge of their legal effect, whereas that is gene- 
rally to be decided by the Court. Words innocent in themselves might, by 
the witness, be perverted from their true meaning, or be by the jury so in- 
terpreted as to make a defendant clearly liable at law. It is not expedient to 
blend questions of law and fact together ; the most useful object of all systems 
of pleading is to separate them ; it ought; therefore, to appear to the Court 
upon the face of the declaration, by the words or signs themselves, that they 
are sufficient to support such innuendoes or averments as may be necessary to 
apply to the subject, that they may bear the interpretation put on them, and 
present the injury which is charged to have resulted from them. We think it 
proper, for these reasons, to adhere to the general rule, by ordering an arrest 
of the judgment. There may be a class of cases where words are mixed up 
with the charge, to which this rule could not apply, as in the ordinary case of 
an action for deceit by reason of a false representation of character; or where an 
action is founded on a deceitful representation to induce a party to advance his 
money ; that is not properly an action for words. So also, where a man defeats 
the object of another, by claiming goods that do not belong to him, and does 
that falsely and maliciously, in such a case it must be alleged that he did 
claim them as his own, and thereby defeated the plaintiff's object in respect of 
them ; but the mere form of the words is not important. There the com- 
plaint is for an act done ; this is for an injury resulting merely from certain 
words, namely, a representation that the plaintiff came by the tulips in an 
improper manner. We think the words ought to be set forth in the decla- 
ration, though, properly speaking, the action is for damages resulting from 
the false speaking. No precedent is found in any case of this sort, where the 
words have not been set out. The rule will therefore be absolute for an arrest 
of judgment. 

Rtde absolute. 



Exchequer. 
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(m) Ca. temp. Hardwicke, 305. 
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'^'^^ Stbrat r. White. 

Jj^^jJ^gJj**' ^ASE, The deckradon stated tiie pkintiff was pcaseaa^ 
Ir^epmif ^ called, Ae., and of a mine of great value, to wit, &c., wiiidi was de- 

imaeimt^ pafltnring in ihe said done ; and tiiat die defrndant was poaeesfied of a certain 

>tineii fm the lead-mine, oaDed, &c., and of a shaft in the said close, ^t>^^mg and belonging 

|NMM»M«m inf ^ ^ ^^ mine, hj means whereof he ought to have kept the said shaft well 

J**]?^ »S* ^"^ sccurdy £tsuxd ruond, to prevent catde depasturing in the said doee from 

mmed^ ttiat it » hHing into die said shaft ; vet that the said defrndant sof^red and permitted 

JJ^JJ^rt'iSlt ^^ **"^ slhaft to be and remain open, whereby tibe said mare ML down and was 

WM hw, he kUled. 

J|U^^^^2^ PLmi.—Fint, tibat die dffrndant was not possessed of the lead-mine; 
tHf, ThemU secondly, diat he was not boond to keep die shaft covered, 
fheir fsriKet ia ^^ ^ trial, before Gmadee, J. at die last summer asazes for the coanty of 
J'I^IJJj: *«« Derhj, tt was in evidence, diat, in die jJaintiCs dose mendooed in the de- 
ls fheyatwcs daradon, there was a shaft leacfing to a mine whidi had beoi stof^ied op 
Swklimt?**^*' many years. The top of die diaft, however, gave way mider his mare, and 
Hdd^ duK die she was killed. It had been contended, on the part of the plaintiff, that the 
mim^lSt^evi. *^^^ belonged to a mine whidi was the property and in the possession of the 
4e»ce, <m tHe defendant. The defendant said, if a miner's jmr should find that the shaft 
iHiilSiidmle. bdonged to him, he would pay the damage. In die wapentake of WhJa- 
**tM T^mn ^^^^^> within whidi die premises were atoated, there was a cnstomary court, 
tewbom ft called the Barmote Ccort. Accosding to the practice of the court, the jury 
SmiLm? *** examined the premises. The proceedings were as follow : — 



^^, diet as 

did noc, en die " Gentlemen of the jmy, 

U€€ •# H, poT- " Yon mne requested to look over certain lands in the tovniship of W. 

sward, an and S. called Ox Close and Bear Croft, and to examine the range of the 

wiNUMmu n*M^^» shafts, veins, and acres of groond, given away for mineral uses. Copies 



sarf . from the bar-master's books will be laid before yon, and sach other information 

as required, from which yon are requested to declare in writing who are the 
owners of the aforesaid shafts, veins, &c. ; and may the God of all wisdom 
direct you right. 

*• JosspR Stbrat." 

" WinkBworth Soak ) We whose names are hereunder written, being five of 
and Wapentake, ) the grand jury of twenty-four, and being this day sum- 
moned to a certain mine, called Ox Close and Bean Croft, lying and being in 
die liberty of Matlock, and wapentake aforesaid ; and that having received a 
bili from Mr. /. Sybray, &c. in answer to the said bill, we have examined the 
range of the mines, shafts, veins, and meers of ground, as given away March 
15, 1822, and September 23, 1824, by Francis Hursthouse, bar-master to 
Benjamin White, and consolidated together as one tide, according to the copies 
produced from the bar-master's book, Michael Carding, 24 man. Anthony 
Knowles says, that he remembers houses standing upon a hillock in a bush in 
^ the Bean Croft, marked with O. C. and L., standing for Ox Close and Lee 
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Wood, Mr. Milner says their right and title was given away by the bar- Exchequer, 
master and 24. Mr. G. Tessington says, that the first and second gift were sybray 
consolidated together in one title. Mr. J. Hursthouse says, that the gift was , v. 

W HITS 

consoHdated together, as by the last evidence ; and it is our opinion that the 
mines, shafts, veins, and meers of ground lying and being in the Ox Close 
and Bean Croft, belonged to Benjamin White and partners. As witness our 
hands, 

" William Walker, 

** Robert Shaw, 

" Godfrey Taylor, 

" John Taylor, 

" James Marshall." 

This written finding of the jury was offered in evidence, to shew that the 
shaft belonged to the defendant ; it was objected, that, if any thing, it was an 
award, and ought to have been stamped as such : the learned judge over- 
ruled the objection. Evidence was given to shew that the defendant was not 
possessed of the shaft, among other evidence, the written verdict of a jury 
summoned according to the practice of the court, subsequently to the other 
jury finding that the shaft did not belong to him. The learned judge stated, 
that he thought the finding of the first jury was conclusive on the defendant, 
he having expressed his assent to that mode of determining the question ; the 
learned judge gave the jury his opinion to that effect, but he also left the 
question at large to them, to say to whom the shaft belonged. They found a 
verdict for the plaintiff, with 15/. damages. 

Goulbum, Seijt. obtained a rule to shew cause why there should not be a 
new trial, on the ground that the finding was not admissible in evidence ; at all 
events, not imless stamped as an award ; and that if it were, the judge mis- 
directed the jury in treating it as conclusive. 

Balguy and N. R. Clarke shewed cause. It is contended that this written 
finding of the jury was an award, but that is not so ; it is merely the ex- 
pression of an opinion of a third party, which the defendant has made evi- 
dence by making that third party his agent to give an admission. Williams v. 
Innes (a), Daniel v. Pitt (b). [Parke, B. — ^The learned judge appears to have 
left the question at large to the jury] It was left to the jury, and they have 
found that the defendant was the owner of the shaft. 

Goulbum, Seijt. and M. D. Hill, in support of the rule. — ^The written 
finding of the jury was inadmissible, on the principle which rejects declarations 
of third parties. If it was in any respect admissible, it was as an award, of 
which it has all the incidents. [Alderson, B. — There is no recital of a sub- 
mission ; a parol award has all the incidents of an award.] If there were a 
parol submission, and a written award, it would require a stamp. 

Parke, B. — I am of opinion this rule ought to be discharged. If it had' 
been for a larger sum, so that the defendant would be entitled to a new trial- 

(a) 1 Canipb. 364. (6) lb. in not. 
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upon payment of costs, I should be disposed to concur in giving a rule ; fqr I 
cannot help saying that, looking at the facts of the case, I have no doubt the 
defendant was not in possession of the shaft ; but we are not at liberty, ac- 
cording to the rules of this court, to grant a new trial, where the sum sought 
to be recovered is under 20/. ; and, looking at the report of the learned judge 
who tried the cause, and taking all the observations made in the summing up, 
I do not find there was any improper reception of evidence, nor any mis- 
direction by the judge. The first question is, whether on this issue the verdict 
of the miner's jury was properly received. Two objections were taken to its 
admissibility ; one is, that it was not receivable in evidence of the fact alleged 
in the declaration, that the shaft down which the mare fell was in the pos- 
session of the defendant, so as to make him responsible according to the 
custom ; but I am of opinion the verdict of the jury, coupled with the evidence 
given as to what the defendant said before and after the verdict, is evidence 
on this issue, on the principle that, supposing the defendant alone had said 
that provided a miner's jury was called, and said it was his, he would pay the 
damage, on the principle of Daniel v. Pitt (c), and Rust v. Palmer (d), de- 
ciding that admissions of third persons referred to, would be equivalent to 
those made by the principal. Therefore, without taking into consideration the 
concurrence of the plaintiff, the simple fact of the defendant saying he would pay 
if the jury should say it was his, has precisely the same effect as if he himself had 
made the admission. The jiiry stand in the situation of his accredited agents. 
But beside that, in this case, there is the concurrence of the plaintiff' in the 
same fact, and both parties agree to be bound, and the paper produced as the 
finding of the jury is in the nature of an award between them. But then it 
is objected, that finding requires a stamp ; but I take it, the principle of the 
stamp-law is only to put a stamp on those instruments which purport to be of 
the description mentioned in the schedule of the Stamp Act ; this does not, 
on the face of it, purport to be an award. So if two persons agree to refer a 
case for the opinion of counsel, and to be bound by his opinion, but that 
opinion does not require an award stamp, if it has not on the face of it evi- 
dence of an agreement. So an extreme case might be put, <^ two persons 
agreeing to be bound as to a particular fact in dispute between them being 
decided by a referee putting his mark on a piece of paper. Suppose he did 
put his mark upon it, the paper would not appear to be an award, and would 
not by the act of parliament, as it appears to me, require a stamp. Then as to 
the question of misdirection, the learned judge appears to have left at large 
the whole question to the jury ; it was open to the jury to say whether the 
fact was true which this paper purports to have found for the plaintiff"; 
neither the plaintiff nor the defendant were conclusively bound by the award, 
and if the learned judge had stopped at the intimation of his opinion that the 
finding of the mining jury was conclusive, there ought to be a new trial ; but 
he went on to explain; he states in his report, that he left it open to the jury 
to say whether or not they were satisfied on the evidence, that the defendant 
at the time the accident happened was in the occupation of the shaft ; of that 
there was evidence on both sides ; and the damages being under 20/. we 
cannot grant a new trial on the ground of the verdict being against evidence ; 
and therefore, it seems to me, the verdict cannot be disturbed. 



{c) Peake's add. Cases, 238. 



(d) 5 £sp. 145. 
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BoLLAND, B. — I am of the same opinion, for the reasons' given by my Exchequer^ 
brother Parke, In respect to its being against evidence, as the verdict is so 
small, it is better we should adhere to our rales ; there is evidence on the 
other side, slight I own, but the evidence was left to the jury. If it had Whiti. 
stood on the first part of the summing up, I should have agreed there was a 
misdirection ; but when the learned judge goes on to say, I also directed 
them to consider whether the defendant, if he had the shaft, had parted with 
his interest in it previous to the accident, the objection to the previous part is 
removed. 

Alderson, B. — I am of the same opinion. I very much regret we can- 
not grant a new trial consistently with the rules of the court, for I cannot 
help feeling the verdict is wrong. 

Rule discharged. 



HuTTON V. Warren, Clerk. 

A SSUMPSIT. The declaration stated, that the plaintiff, on the 25th of The cuttom 
March, 1833, became tenant to the defendant, who then was rector of the ®f **** country, 
parish of Wroot, in the coimty of Lincoln, of a certain farm, glebe land, pre- nant*8 way.go- 
mises, and tithes, with other appurtenances, situate in the said parish, upon ^ n^JJjJn^ ^-"* 
the terms and conditions that the plaintiff, his executors, administrators, or seeds and la- 
assigns, should and would, during the said tenancy, manage, till, sow, and land *i8 not ex- 
cultivate the said farm, &c., in a husband-like manner, according to the custom eluded by a 
of the country ; and that the defendant should, after the expiration of the said his lease that, 
tenancy, make and pay to the plaintiff all such reasonable allowances as the plain- °° IwjJ'ingi h« 
tiff, as off-going tenant, should, according to the custom of the country, be gume three- 
entitled to receive from the defendant, in respect of any tillage, sowing, or cul- t?""^'^ Vftra*^ 
tivation of the said farm, &c., according to the custom of the country. The on the land, 
declaration then averred mutual promises, and proceeded to allege that the manure mere-* 
plaintiff continued such tenant imtil the 25th of March, 1 834, when the said from on the 

* 1 J 1 X 

tenancy was determined, by notice from the defendant to quit the farm. That tJe unconsum- 

the plaintiff, during the said tenancy, to wit, on the first oi February, 1833, ^"J*"??®?' 

and on other days, &c., according to the course of good husbandry, and in till- he paying fra 

ing, &c., the said farm according to the custom of the country, bestowed his ^^ . 

work and labour, and used seeds and corn in sowing divers parts of the said cupied land at 

farm, &c., with barley, blend corn and clover, and other seeds ; and also be- ©f VlSse" w^th 

stowed his work and labour in cultivating the said barley, &c., until the deter- the assent of 

mi&ation of the said tenancy ; and was, by the determination thereof, prevented parsonT on the 

from enjoying the crops arising from the said barley, &c. ; and the plaintiff, determination 

according to the custom of the country, was, as off- going tenant, entitled to continued to be 

certain fair, reasonable, and customary allowances, in respect of such tillage, ten*"* ^o his 

&c., amounting in the whole to the sum of 99/. 7^. Qd,; yet the defendant ^^/cf, that he 

would not pay the same, &c. ]!'^.{f°f"lll'*' 

^ ^ . II.. °®' "** terms 

Pleas. — First, non-assumpsit ; secondly, that the plamtiff was not tenant to of the original 

the defendant on the terms and conditions in the declaration mentioned; l^**®^")* 

(a) Vide Buchoorth y. Simpton^ mnie, vol. 1. p. 38. 
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thirdly, that the plamtiff, according to good husbandry, and in tilling, &c., ac- 
cording to the custom of the country, did not bestow his work or labour, or 
use any seed or com, &c., or bestow his work or labour on the said barley, 
&c., modo etformd; fourthly, that the plaintiff, according to the custom of 
the country, was not entitled, as off-going tenant, &c. 

At the trial, before Gaselee, J., at the last summer assizes for the county of 
Lincoln, it appeared that the farm in question was a part of the glebe of the 
parish of Wroot, which had been occupied by the plaintiff as tenant from the 
year 1811, until he quitted at Lady Day, 1834. The original demise to the 
plaintiff was by a lease for six years, from Lady Day, 1811, at a rent of 150/., 
granted by a previous incumbent of the living, who was the defendant's 
father. He resigned in October, 1832, and the defendant was presented to it. 
At Michaelmas, 1833, the defendant gave the plaintiff a half-year's notice to 
quit. In the following October, the defendant gave the plaintiff a formal no- 
tice, requiring him to sow the land, and cultivate the farm in due course of 
husbandry, according to the custom of the country. Discussion had previously 
taken place between the plaintiff, the defendant's attorney, and the defendant, 
upon the plaintiff's obligation to sow, according to the custom of the country, 
and his right to an allowance on leaving. The custom of the country was 
proved to be, that, the land having been cultivated according to the customary 
course of husbandry, the out-going tenant was entitled to an allowance for 
seed, and for the manure on the land, if the landlord elected to purchase it, as 
he had a right to do. The allowance was valued at 95/. 17^. 6J(/., for which 
the action was brought. 

On the part of the defendant it was contended, that the plaintiff held on the 
same terms as under the lease originally granted, and that this excluded the 
custom of the country. 

In answer, the plaintiff contended, that he was not bound by the terms of 
the lease at all ; but that, if he were, they were consistent with the custom of 
the country, which was obligatory in conjunction with the express stipulations 
of the lease. The lease was put in; it bore date the 2nd of January, 1811, 
and was a demise for six years, to commence at Lady Day following, of the 
parsonage-house and glebe land, and the tithes of the parish, at an annual rent 
of 150/. for the house and land, and 200/. for the tithes, to be void on the 
death, resignation, &c., of the lessor. It contained covenants by the plaintiff, 
that, at the end, or other sooner determination of the term, he would quit, 
yield, and deliver up the premises, in good order and condition, to the lessor 
and his successors ; " and also should spend and consume three parts in four 
of the hay and straw arising from the said glebe land and tithes, so demised as 
aforesaid, upon the said glebe land, and spread and bestow the compost^ or 
manure as should not be so spread or bestowed on the said premises, at the 
end or other sooner determination of the said term, upon the said premises, to 
and for the use of the said J, W, (the lessor,) or his successors, he or his suc- 
cessors paying a reasonable price for the same." The learned judge reserved 
the point, by leave to enter a nonsuit. 



Balguy obtained a rule accordingly ; against which, 

Humfrey and Waddington shewed cause. — ^First ; the plaintiff was not bound 
by the stipulations of the lease at all. It is true, that when a tenant continues 
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in possession after tlie expiration of a demise, lie is presumed to hold on the Exchequer. 
terms of the first demise ; but in this case, the express demise had ceased in 
the lifetime of the previous incumbent. The plaintiff had become tenant from 
year to year, and then defendant was no party to the continuance of the origi- 
nal holding. But, at all events, presumption that the continued holding was 
on the original terms may be rebutted, and it is here rebutted, by the conduct 
of the parties giving the plaintiff notice to cultivate according to the 
custom. 

Secondly. — ^The terms of the lease do not exclude the operation of the cus- 
tom of the country : they are quite consistent with it. In Wiglesworth v. 
Dalison (a), the rule was laid down, that the custom was imported into a de* 
mise under seal, if it be not inconsistent with it. In Senior v. Armitage {b), 
an action was brought by a tenant against his landlord for compensation for 
half-tillage, crops sown, value of way-going crops, &c. ; and it appeared that 
there was a written agreement under which the farm was held ; but Lord Chief 
Baron Thompson told the jury that, " in order to control the custom, it must 
be of such a nature that it operated upon, and prevented in express terms, the 
custom from attaching." [Alderson, B., I think that position is not law now 
to its full extent.] It is not necessary to contend that it is. [Parke, B. — ^Mr. 
Justice Bayley tried the case of Senior v. Armitage the first time ; and sup- 
posing his recollection of it to be accurate, it would appear, from what he says 
of it in the case of Webb v. Plummer (c), that the lease was wholly silent as 
to the terms of quitting.] That would reconcile the cases of Senior v. Armi- 
tage, and Webb v. Plummer. The dictum of Bayley, J., in the latter case, is, 
that " where there is a written agreement between the parties, it is naturally 
to be expected that it will contain all the terms of their bargain ; but if it is 
entirely silent as to the terms of quitting, it may let in the custom of the coun- 
try, as to that particular. If, however, it specifies any of those terms, *' we 
must then go by the lease alone ;" must be understood to mean only, that 
where certain allowances are stipulated for, other allowances shall not be 
made ; indeed, a contrary rule would admit the custom of the country to vary 
the stipulation. In the later case of Holding v. Pigott (d), the rule was consi- 
dered to be, that the custom of the country is excluded only where any con- 
dition is found in the lease necessarily repugnant to, or inconsistent with, the 
custom. It is quite impossible that the covenant in the present case can em- 
body all the terms intended by the parties to govern the occupation of the 
land, and the way-going rights accruing to the tenant. The argument must 
apply as well to the one as the other, and it must go to the length that the 
custom of the country, as to cultivation, is excluded, because it is stipulated 
that the tenant should consume three-fourths of the hay and straw, and spread 
and bestow the manure therefrom : that is the only obligation on the tenant, 
if it is to be taken as defined by the express terms of the lease. 



Balguy and Miller contrd., — ^The plaintiff was tenant, and the plaintiff's te- 
nancy was allowed to continue by the defendants ; that raises a presumption 
that it was in the original terms, which there is nothing in the conduct of the 
parties to rebut. Secondly. — ^The plaintiff was not entitled to the allowances 



(a) Doug". 206. 

{b) Holt's N. P. C. 197. 



(c) 2B. & Aid. 751. 
(rf) 7 Blng. 474. 
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for the way-going crops : the lease stipulated some of the terms of quitting ; 
and the judgments of Bayhy and Holroyd, J,, in Webb v. Blummer, are, that 
such expressed terms exclude any implied terms. To the same purport is the 
observation of Lord Lyndhurst, in Roberts v. Barker (e), that *' if the parties 
meant to be governed by the custom in any respect, there was no necessity 
for any stipulation ; as, by the custom, the tenant would be boimd to leave the 
manure, and would be entitled to be paid for it." 

Parke, B. — ^We will take time to consider this case, and endeavour to get 
a report of the case of Senior v. Armitage, and ascertain how it was ultimately 
disposed of. Cur. adv, vult. 

The judgment of the Court was delivered by 

Parks, B. — (After stating the pleadings, he continued.) — It appeared on 
the trial, that the plaintiff took the farm of the late incumbent, the father of 
the defendant, on the 2nd oi January, 1811, by a lease under seal, comprising 
the tithes of the parish also, at the rent of 150/. for the farm, and 200/. for the 
tithes, payable at Michaelmas and Lady Day, for the term of six years from 
Lady Day, 181 1, if the lessor should so long continue incumbent. The plain- 
tiff occupied imtil October, 1832, when the incumbent resigned, and the defen- 
dant, his son, succeeded him in the Hving. The plaintiff continued to occupy 
the farm and tithes, paying the same rent, at the same time, until Lady Day, 
1834, when he quitted, in pursuance of a notice given to him by the defendant; 
and he claimed in this action the allowances for seed and labour, due to the 
off-going tenant by the custom of the country. 

The defendant resisted the claim, on the ground that he held under the 
terms of the written lease ; and that by those, he was not entitled to any such 
allowances. 

It was proved, that, by the custom of the country, a tenant was bound to 
farm according to a certain course of husbandry for the whole of his tenancy, 
and at quitting was entitled to a fair allowance for seed and labour on the 
arable land, and was obliged to leave the manure, if the landlord would pur- 
chase it. In October, 1833, after the notice to quit, the defendant, his agent, 
and the plaintiff, had an interview ; and the agent insisted that the plaintiff 
should sow the arable land, and that he was bound to keep the farm in regular 
course. The plaintiff accordingly did, afterwards, sow the arable land, for 
which he claimed the compensation in question. 

Two points were made on the argument before us : first, whether the plain- 
tiff was bound by the terms of the lease at all, after the resignation of the 
lessor: secondly, whether, if he was, those terms excluded him from this 
claim. 

Upon the first point, we think that the plaintiff must be taken, in the ab- 
sence of evidence to the contrary, to have held under the defendant on the 
same terms that he held imder his father, so far as those terms were applicable 
to a tenancy from year to year. No evidence was given to the contrary on the 
trial ; and, indeed, this objection does not appear to have been there raised on 
the part of the plaintiff. 

The second question requires some consideration. The custom of the coun- 
try, as to cultivation and the terms of qmtting, with respect to allowances for 
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teed and labour, is deaiiy applicable to a tenancy from year to year ; and there- Exchequer, 
fore, if this custom was by implication imported into the lease, the plaintiff 
and defendant were bound by it after the lease expired. 

We are of opinion that this custom was by implication imported into the 
lease. 

It has long been settled, that, in commercial transactions, extrinsic evidence 
of custom and usage is admissible to annex incidents to written contracts, on 
matters with respect to which they are silent. The same rule has also been 
apphed to contracts in other transactions of life, in which known usages have 
been established, and prevailed ; and this has been done upon the principle of 
presumption, that, in such transactions, the parties did not mean to express in 
writing the whole of the contract by which they intended to be bound : but a 
contract, with reference to these known usages, — whether such a relaxation of 
the strictness of the common law was wisely applied, where formal instruments 
have been entered into, and particularly leases under seal, — ^may well be 
doubted. But the contrary has been established by such authority, and the 
relations between landlord and tenant have been so long reg^ulated upon the 
supposition that all customary obligations, not altered by the contract, are to 
remain in force, that it is too late to pursue a contrary course ; and it would 
be productive of much inconvenience, if this practice were now to be dis- 
turbed. 

The conmion law, indeed, does so little to prescribe the relative duties of 
landlord and tenant, since it leaves the latter at liberty to pursue any course 
of management he pleases, provided he is not guilty oi waste, that it is by no 
means surprising that the courts should have been favourably inclined to the 
introduction of those regulations in the mode of cultivation, which custom and 
usage have established in each district to be the most beneficial to all parties. 

Accordingly, in Wigglesworth v. Dallison, afterwards affirmed on a writ of 
error, the tenant was allowed an away-going crop, though there was a formal 
lease under seal. There the lease was entirely silent on the subject of such 
a right ; and Lord Mansfield said that the custom did not alter or contradict 
the lease, but only superadded something to it. 

This question subsequently came under the consideration of the Court of 
King's Bench, in the case of Senior v. Armitage, reported in Mr. Holt's Nisi 
Prios Cases. In that case, which was an action by a tenant against his land- 
lord for a compensation for seed and labour, under the denomination of tenant- 
right, Mr. Justice Bayley, on its appearing that there was a written agreement 
between the parties, nonsuited the plaintiff. The Court afterwards set aside 
that nonsuit, and held, as appears by a manuscript note of that learned judge, 
that, though there was a written contract between landlord and tenant, the 
custom of the country would be still binding, if not inconsistent with the terms 
of such written contract ; and that not only all common law obligations, but 
those imposed by custom, were in full force where the contract did not vary 
them. Mr. Holt appears to have stated the case too strongly, when he said 
that the Court held the custom to be operative, " unless the agreement in ex- 
press terms excluded it ;" and probably he has not been qmte accurate, as 
attributing a similar opinion to the Lord Chief Baron Thompson, who presided 
on the second trial. It would appear that the Court held that the custom 
operated, unless it CQuld be collected from the instrument, either expressly or 
impliedly, that the par&s did not mean to be governed by it. 
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On the second trial, the Lord Chief Baron Thompson held that the custom 
prevailed, although the written instrument contained an express stipulation 
that all the manure made on the farm should be spent on it, or left at the end 
of the tenancy without any compensation being paid. Such a stipulation cer- 
tainly does not exclude by imphcation the tenant's right to receive a compen- 
sation for seed and labour. 

The next reported case on this subject is that of Wehh v. Plummer, in which 
there was a lease of down-laud, with a covenant to spend all the produce on 
the premises, and to fold a flock of sheep upon the usual part of the farm ; and 
also, in the last year of the term, to carry out the manure on parts of the 
fallowed farm pointed out by the lessor, the lessor paying for the fallowing 
land and carrying out the dung ; but nothing for the dung itself, and paying 
for grass on the ground, and thrashing the com. The claim was for a cus- 
tomary allowance for foldage (a mode of manuring the groimd) ; but the Court 
held, that as there was an express provision for some payment, on quitting, for 
the things covenanted to be done, and an omission for foldage, the customary 
obligation to pay for the latter was excluded. No doubt could exist in that 
case, but that the language of the lease was equivalent to a stipulation that the 
lessor should pay for the things mentioned, and no more. 

The question then is, whether, from the terms of the lease now under consi- 
deration, it can be collected that the parties intended to exclude the customary 
obligation to make allowances for seed and labour. The only clause relating 
to the management of the farm (except the covenant to repair,) is one which 
stipulated that the plaintiff shall spend and consume on the farm three- fourths 
of the hay and straw, arising not only from the farm itself, but from the de- 
mised tithes of the whole parish, and spread the manure, leaving such as 
should not be spread at the end of the term for the use of the landlord, on pay- 
ing a reasonable price for the same. This provision introduces and has a 
principal reference to a subject to which the custom of the country does not 
apply at all, namely, the tithes, and imposes a new obligation on the tenant, 
dehors that custom, and then qualifies that obligation by an engagement on 
the landlord's part to give a remuneration by repurchasing a part of the pro- 
duce in a particular event. It is by no means to be inferred from this provi- 
sion, that this is the only compensation which the tenant is to receive on 
quitting. If, indeed, there had been a covenant by the tenant to plough and 
sow a certain portion of the demised land in the last year, being such as the 
custom of the country required, he being paid on quitting for the ploughing ; 
or to plough, sow, and manure, he being paid for the maniuing ; the principle 
of expressum fadt cessare taciturn, which governed the decision in Webb v. 
Plummer, would have applied ; but that is not the case here. -The custom of 
the country, as to the obligation of the tenant to plough and sow, and the 
corresponding obligation of the landlord to pay for such ploughing and sowing 
in the last year of the term, is in no way varied. The only alteration made in 
the custom is, that the tenant is obliged to spend more than the produce of 
the farm on the premises, being paid for it in the same way as he would have 
been for that which the custom required him to spend. We are therefore of 
opinion that the plaintiff is entitled to recover, and the rule must be dis- 
charged. 

Rule discharged. 
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T J, WILLIAMS moved for a rule to shew cause why the defendant should An affidavit 
not be discharged out of custody, on the ground that the affidavit of debt ^y gn indorsee 

did not sufficiently state the default of the acceptor of a bill of exchange, on of » ^*^* *^^ .^^* 

CD an ire aitainKh 

which the action was brought. The*affidavit stated the defendant was indebted the drawer, not 
to the plaintiff as the drawer and indorser of a bill of exchange for 100/., ac- f|juiJ*i|f tJJ^Jc- 
cepted by A. B., alleging the defendant's secondary hability. It stated that ceptor, is bad. 
the said bill of exchange was due, and expired at a certain day now past ; and 
that the sum of 100/., thereby made payable, was still due and unpaid by the 
defendant to the plaintiff. 

Dowling shewed cause, in the first instance. — ^The affidavit is sufficient. It 
is not necessary, in an affidavit against the drawer of a bill of exchange, to 
state the default of the acceptor. Witham^, Gompertzia). It is true that 
Cross V. Morgan (b), and Banting v. Jadis (c), recognize the doctrine of Buck- 
worth V. Levy (d) ; but they altogether depend on the authority of that case, 
which was much shaken, if not overruled, in Weeden v. Medley (e), and Irving 
V. Heaton (/). The positive allegation, that the defendant is indebted, sup- 
plies a more formal statement, if the statement actually given shews that there 
may be a legal debt due. 

J. J, Williams contrd. — Weeden v. Medley, and Witham v. Gompertz, de- 
cide the same point, that it is not necessary to allege in terms a presentment 
to the acceptor. Buckworth v. Levy is expressly in point ; and it was recog- 
nized in Banting v. Jadis, which was in effect a decision of the full Court of 
King's Bench. 

Lord Abingbr, C. B. — It appears that Buckworth v. Levy has received the 
sanction of my brothers Littledale and Patteson, and several of the other 
judges. I think, therefore, we ought to adhere to that decision. 

Parke, B. — Buckworth v. Levy, Cross v. Morgan, and Banting v. Jadis, are 
authorities that this affidavit is insufficient. Witham v. Gompertz is no authority 
to the contrary ; all that case decided was, that the statement of a refusal to pay 
by the acceptor was sufficient without stating all those facts which it would be 
necessary to aver in a declaration to charge the drawer. Then Weeden v. Medley 
was decided on the ground that the want of an averment of presentment was 
not alone an objection to an affidavit of debt ; and Irving v. Heaton depends 
on the authority of Weeden v. Medley, 

Bolland, B,, and Alderson, B., concurred. 

Rule absolute. 

{a) 2 C. M. & R. 736 ; ante, vol. 1, p. . (d) 7 Bing. 251 . 

{b) 1 Dowl. P. C. 122. (e) 2 Dowl. P. C. 689. 

(c) Id. 445. (/) 4 Dowl. P. C. 638. S. C. 
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The Afiddk. A SSUMPSIT on a taflor's bill for 17/. Pfea.— Set-off; and verdict for the 
Requests* Act plaintiff for 15^., the defendant proving a set-off to the amount of 16/. 5^. 
does not apply Q, Jones obtained a rule to shew cause why a suggestion should not be en- 
plaintiff's tered on the roll, pursuant to the Middlesex County Act, 23 G. 3, c. 33, s. 19, 

2,"™, " ifS"*^ to entitle the defendant to double costs, 
ed below 40s, 

by a set-off. 

Hwmfrey shewed cause. The amount proved to be due to the plaintiff 
being reduced below 40«. only by the plea of set-off, the case is not within the 
statute. The rule is laid down in Tidd(d) to be constant and invariable, 
" that none of the Court of Conscience Acts extend to cases where the debt, 
being originally above the limited amount, is reduced under it by means of a 
set-off or tender." In Jons v. Harris (5), the authority of Pitt v. Carpenter (c) 
is fiilly recognized by Taunton, J, The Court there observed, — " How could 
the plaintiff tell whether the defendant would set-off anything in that action, 
so as to be bound to choose that jurisdiction ? Besides, he has in effect reco- 
vered 4/. 16 s, Zd., because a debt, which he must otherwise have paid, is 
satisfied. Here are two causes determined, both of them of greater value than 
is within the inferior jurisdiction." The 19th section applies only where de- 
fendants "are liable to be summoned in the said county courts;" and by 
reference to the first and fourth sections of the act, it clearly appears that the 
plaintiff could not have proceeded in the inferior court for the recovery of his 
demand. There was no mode of proceeding for the balance only : the defen- 
dant was under no obligation to set off his debt ; and if the plaintiff had pro- 
ceeded for the balance only, he would have had no defence in an action for the 
cross demand." 

C. Jones, in support of the rule. The words of the 19th section are express, 
that the defendant shall have double costs in all cases where " the jury, upon 
the trial of such cause, shall find the damages for the plaintiff under forty 
shillings." The argument, on the other side, would apply equally where 
there had been a payment or tender ; and in several cases, overruling an ob- 
servation of Eyre, C. J., it has been determined that the act applies where the 
plaintiff's demand has been reduced by a payment. Bateman v. Smith (rf) ; 
Chadwick v. Bunning (e) ; Clarke v. Askew (/) ; Horn v. Hughes (g). It has 
also been decided, that, in cases where a defendant has been arrested, and the 
amount sworn to is reduced by a set-off, the defendant is entitled to his costs. 
[Parke, B. — ^The cross debt is a security for the plaintiff; therefore it is unne- 
cessary for him to arrest for the whole amount.] 



Lord Abinger, C. B. — I think this is a very clear case. No authority has 
been cited to shew that this statute applies to the case of a verdict reduced by 

(a) 959. (9th edit.) (e) 5 B. & C. 632. 

(b) 1 Dowl. P. C. 376. (/) 8 East, tS* 

(c) 2 Str. 1191. (g) lb. 347. 
(«/) 14 East, 301. 
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B set-off: in all the cases in which the act has been held to apply, there was 
no debt exceeding 40s. at the time of the commencement of the suit ; but in 
the case of a set-off, it is at the defendant's pleasure that the plaintiff's claim 
is reduced. A contrary construction, as was said by Eyre, C. J., would give 
courts of requests jurisdiction to investigate the most complicated accounts. 
On reference to the first section, it appears clearly that the plaintiff could not 
have proceeded for his whole demand. 

Parks, B. — I am of the same opinion. The general rule, in the construc- 
tion of these acts, is, that they extend to cases where, by payment, or some 
other mode, so much of the debt is put an end to altog^her. Looking at the 
19th section alone, there might be some ground to contend that it bore a 
wider effect ; but in referring to the Ist section, and reading that with the 
19th, it appears clearly that the debt must be such that it might have been 
recovered in the county court. 

BoLLAND, B. — ^There is a manifest difference between a payment and a set- 
off. A payment has the effect of reducing /7ro tanto the debt to the plaintiff; 
a set-off does so only at the option of the defendant. 

Aldbrson, B. — ^Before a party can be prejudiced by bringing an action in 
a superior court, it must be shewn he might have proceeded in the inferior 
court : it is clear in this case that the plaintiff could not have proceeded in the 
inferior comrt. 

Rule discharged, with costs. 
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Forbes v. Crow. 

pETERSDORFF obtamed a rule for costs of the day, on an affidavit that 
the notice of trial had been continued only by a two days' notice of con- 
tinuance ; and that the defendant and his witnesses resided more than forty 
miles from London, 

Humfrey shewed cause. The practice in such cases requires six days' notice 
of countermand ; but notice of trial may be continued by a two days' notice. 

Per Curiam. — We understand from the master that such has been the prac- 
tice ; but we think it reasonable that the notices of countermand, and of con- 
tinuance, should be given at the same period ; and in friture it must be under- 
stood that that is to be the practice. 



Notices of 
trial by eontt- 
nuance, and of 
cottntermand of 
notice of trial, 
Diott be given 
the tame time 
before the expi- 
ration of the 
notice of trial. 



Rule discharged : the defendant's costs to be costs in the cause. 
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To discharge a TyjOTION to give the defendant his costs, under the stat. 43 G. 3. c. 46, s. 3, 

cottstoadefen. he having been arrested for 43/., and the verdict being for 18/. In the 

dant, *^^o has affidavit, in support of the rule, the defendant swore he never owed the plain- 

for a larger tiff more than 1/. 
sum than 
the verdict, it 

is not sufficient Chilton and E. V. Williams shewed cause, on an affidavit of the plaintiff. 

Court reason, that the whole amount was due, having been lent by her to the defendant at 

able ground to different times. There were also affidavits of several other persons, that the 

whole sum was defendant had admitted that the plaintiff had lent him nearly 20/. 

due, but it 

must be shewn 

that the plain- The Court said, that though the affidavits left little doubt that the defendant 

able So^undT to ^^^ made a false affidavit, and that the whole amount was due, yet, as it did 

expect to ob. not appear the plaintiff had any reasonable ground to expect she could prove 

foMhe^whole ^^ whole amount to be due, the rule must be made absolute, 
amount. Rule absolute. 



Richardson et Ux. v. Robertson. 

It being admit- A SSUMPSIT. Plea, — ^Non-assumpsit. At the trial before Lord Abinger, 
ment had been ^* ^^® sittings in London after last term, the plaintiff made out a case to 

made to the the amount of 100/., which the defendant offered to reduce, by proof of a pay- 
action* brought, ment of 50/., made after the commencement of the suit. The lord chief baron 
the Court re- y^^s of opinion that the evidence was inadmissible, and rqected the evidence, giv- 
dict by that ing the defendant leave to move to reduce the verdict to 50/. Steer obtained 
amount. ^ ^^ accordingly ; against which, 

iber evidence 

eftlfcrbefore or Hoggins shewed cause. — A payment after action brought, should have been 
after action made into court by plea, under the rule H. T. 4 W. 4, c. 17. Giving evidence 
mi8»{Llc in'e* il °^ * payment after action brought, without a special plea giving notice to the 
dence in reduc- plaintiff, is as objectionable, and as much opposed to the principles of the new 
mages, the" only rules, as to give evidence of a payment made before the commencement of the 
plea being non. g^|; . a^jj that, by the rule, is required to be specially pleaded. 

Lord Abingbr, C. B. — This is not an apphcation for a new trial, but to 
reduce the damages by the amount of a payment which is not denied. For 
4 that purpose, the Court think the rule may be made absolute. 

Parke, B. — It has been decided, that evidence of a pa3nnent before action 
brought, may be given in evidence in reduction of damages, though not spe- 
cially pleaded ; Shirley v. Jacobs (a) : that case is, however, opposed to the 

(a) 2 Bing. N. C. 88. S. C. 1 Hodges, 214. 
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ruling of Lord Denman, at Nisi Prius, (b), in which the other judges cer- Exehe^uer. 
tainly concurred at the time. RichThdsok 



Aldbrson, B. — The Court ^ve no opinion upon the point. This role is 
merely to reduce the damages, under the peculiar circumstances of the case. 

Rule ahsolute. 



V. 

RoBSftTtoir* 



{b) Lediard v. Boucher, 7 C. & P. 1. 



Vernon v. Turley, 



ARCH BOLD obtamed a rule to shew cause why the proceedings on the 
bail-bond should not be set aside for irregularity, on the ground that the 
plaintiff had declared de bene esse in the original action after he had sued out 
process against the bail (a). 

Erk and Whitmore shewed cause. Proceeding in the original cause* after a 
8uit on the bail-bond has been actually commenced^ is no waiver of that 
smt. Collett Y. Bland {b). 



A dedarttioii 
de bene ette^ ia 
iheorigimlac- 
tioo« M not » 
waiter of a prt- 
Tkmiily com- 
meiioM mU on 
the ball»boQdi 



Per Curiam, A conditional proceeding, such as that of declaring de bene 
esse in the original action, is no waiver of the action against the hmL 

Rule discharged. 



{a) The rule was also obtamed on the 
ground that time had been given to the ori- 
ginal defendant ; but it appeared that the 
agreement to give time was only conditional 



on liie defendant to sign an agreement 
which he did not sign. JLadbrook,y,Hewett 
(I Dowl. p. C. 488,) was dted. 
{b) 4 Tamit. 716. 



Hough t?. Bond. 



pETERSDORFF obtained a rule to shew cause why the judgment signed a plea which 

in this case, for want of a plea, should not be set aside for irregularity. J'^^Pi^in^ . 

o / treats as a nuU 

The defendant, on the 19th, pleaded a plea dated 20tii, and the plaintiff, on the liiy, is not a 
20tih, without any demand of a plea, signed judgment, treating the pka as a JJ^doJ^ ^^ 
nuUity. 

Curwood shewed cause. The fact of pleading, though the plea be irregular, 
is a waiver of a demand of a plea ; and the plaintiff may sign judgment, if the 
plea be a nullity. Lockhart v. Mackreth (a) ; Perry v. Fisher (&) ; Bond v. 
Smart (c). 

Petersdorff, — The plaintiff could not treat the plea as a nullity in one view, 
and as available as a waiver in another. An irregular plea would be a waiver, 
but not a plea which is a nullity. Dakins v. Wagner (d) is an authority that 



(o) S T. R. 661. 
(6) 6 East, 549. 



(c) 1 Ch. R. 736. 
{(i) 3 Dowl. 535. 
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the plaintdfT cannot sign judgment before the usual time for jdeading is out, 
though the defendant deliver a plea which is a nullity. 

Parke, B. — -The Court are of opinion that a former decision {z) in this 
court should govern this case. If a plea be treated as a nullity at all, it must 
be treated so for all purposes, and the plaintiff could not sign judgment without 
a demand of a plea. 

Rule absolute. 



(«) Machery, Billing, 1 C„ M., &R.,577. 



Tbeblankafter 
"of" in the 
'writ of capias 
must be filled 
up with the 
place and 
county of the 
residence, or 
supposed resi- 
dence, of the 
defendant, or 
wherein the de- 
fendant shall 
be, or shall be 
supposed to be, 
as directed by 
the first section 
of the Stat. 
2 W. 4. c. 39. 



RoLFE and another v. Swann. 

jyUSBY obtained a rule to shew cause why a copy of a writ of capias, and 
the service thereof, should not be set aside, and the bail-bond delivered 
up to be cancelled, on the ground that the description of the defendant in the 
writ was insufficient. The description was, " Thomas Swann, a clerk in the 
Army Pay Office, Somerset House, in the city of Westminster, and county of 
Middlesex" The affidavit on which the rule was obtained stated that there 
was no such office as the Army Pay Office at Somerset House; that the defen- 
dant resided at 25, Oxford Terrace, Edgware Road ; and that his place of 
business waa the Army Pay Office, Whitehall. 

W. H. Watson shewed cause. — In Hill v. Harvey {a), the distinction was 
taken between a writ of summons and a writ of capias : — " A writ of sum- 
mons is served on the defendant himself, the writ of capias is directed to the 
sheriff." And this Court held, that a designatio persona ws^s sufficient; and that 
that might be effected by some reference to the individual, or by giving the 
place of his residence, or, if that could not be accomplished, then the place of 
his supposed residence. That decision supports the previous cases of Walshy. 
Lanpford (b) and Buffle v. Jackson (c). In Clarke v. Palmer (d). Lord Ten- 
terden appears to have considered that the description of the defendant was 
introduced merely for the benefit of the sheriff. If so, the defendant would not 
be a party to object to its sufficiency. In Roberts y. Wedderbume(e) it was 
certainly decided that the place of the defendant's residence must be stated; 
but the point has since been more fully investigated in the cases cited. The 
misdescription of the Army Pay Office could not have misled the defendants. 
In Roberts v. Williams {f), it was decided, that the place of an attorney's 
office was his place of abode within the meaning of the statute 24 G. 2, c. 44. 

Busby, in support of the rule. — ^The blank " E. F. of ," in the 

schedule of the Annuity Act, 53 G. 3, c. 141, it has been decided, must be 
filled up with the residence of the party. Darwin v. Lincoln{g), Smith v. 
Pritchard(h), Roberts y, Wedderbume(t), and Layridgew,. Roe (k). 



(a) Ante, vol. 1, p. 185 ; 2 C, M., & R. 
. 305. 

ib^ 2 Dowl. 498. 

(c) Id. 605. 

(d) 9 B. & C. 165. 

(e) 1 Bing, N. C. 4. 



(/) Ante, vol. 1, p. 315. 
Ig) 5 B. & Aid. 444. 
h) Id. 717. 
(i) IBing. N.C. 4. 
(*) Id. 6. 
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Parks, B. — It seems to me that this rule must be made absolute. The 
form in the schedule referred to in the statute 3 W. 4, c. 39, s. 4, has a blank 
after " of — "; and that must be, primd facie, taken to require the insertion of 
the residence. We may also call in aid of this constrdction, the first section 
of the act, which requires, in every writ of summons, " the place and county 
of the residence, or supposed residence, of the party defendant, or wherein the 
defendant shall be, or shall be supposed to be." Any one of these four de- 
scriptions would be sufficient. The Court of Common Pleas, in two cases, 
have put the same construction on the enactment relating to the writ of 
capias, and I feel disposed to abide by their decision. Walsh v. Langford may 
be supported as giving a description of the supposed place of residence of the 
defendant. In Hill v. Harvey it does not appear that the decision of the 
Court of Common Pleas was cited or considered. The defendant is not said 
to be " of the Army Pay Office;** there is no place mentioned where he resides 
or is most likely to be found. 

BoLLAND, B., concurred. 

Alderson, B. — I am of the same opinion. The safest way to proceed in 
fiUing up the blank is to refer to the first section. The plaintiff must give the 
best description he can. Why might he not describe the defendant as " of the 
county of Middlesex? ** giving that description at the peril of its appearing 
that he might give a better description. 

Rule absolute. 

Parke, B., observed that it was not necessary the writ should give a descrip- 
tion of a residence within the county to the sheriff of which the writ \s as 
directed. 



^ 



Exchequer'. 



ROLFE 

V, 

SWAKK. 



Strong v. Dickenson. 



JP V. LEE obtained a rule to shew cause why the defendant, who was a a defendant, in 

practising attorney, should not be discharged out of custody, on the iupportof an 

grpund that when he was taken, on a writ of capias ad satisfaciendum, he was be discharged 

privileged. The affidavit of the defendant, describing himself as of 19, Grace- °"^?^ custody, 

church Street, London, on which the rule was granted, stated that, having of privilege, 

several causes to attend to, then pending in the Courts of Common Pleas and v^**" jaud** 

Exchequer, he was proceeding through the city of London, on his way to West- that, having 

minster Hall, when, on his arrival at the Bank of England, recollecting that he attend i?^e'^ 

had some business with a client whom he was likely to find at the Auction Courts of C. P. 

Mart, he went there, and foimd his client, a Mr. Hunter; and that, as he was ^as proceeding 

on the point of leavinff him to proceed to Westminster Hall, he was arrested, through the 
^1- T/Y.i-i.-i/Y» 11 11/., *^*ty on his way 

On shewing cause, the affidavit of the officer stated that the defendant was to Westmin- 

taken into* custody in the Auction Mart Cofiee House, between the hours of '^^[I^^q ^u^J 

two and. three in the day; that he then did not say anything about going to England^ the 

recollection of 
some business with a client whom he was likely to meet at the Auction Mart, he went there, 
and saw the party, and as he was leaving him to proceed to Westminster^ he was arrested. 
The affidavits in answer stated that he was arrested between the hours of two and three, p. m., 
in the Auction Mart Coffee Hoiise; that he then said nothing about going to ^e«<mtn^^r; 
and that he said he was there to negotiate a loan, with which he intended to pay plaiotifil 
Held^ that these facts did not shew a case of privilege. 
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^9chequ$r. Wntmrngter on bn&iness, but said he was there for the purpose of aegotiating 
Strong a loan of money, with which, if effected, he intended to pay the plaintiff. A 

Die ^' person who had been engaged in ws^tching the defendant also deposed that he 

saw the defendant come out of the Excise Office, in Broad Street, about half- 
past (me o'clock; but he went directly to the Auction Mart Coffee House, 
passing down Tkrogmarton Street, and not going by the Bank of England, 
which way through Tkrogmorton Street was not the direct line to Westminster. 
Two oth^ persons, who occupied part of the premises, 19, Gracechurch Street, 
deposed, that for several weeks past the defendant had not been seen to go to 
his office. 

Piatt shewed cause. — ^It appears, upon the affidavits, that, at the time the 
defendant was taken, he was sitting in the coffee-house, quite out of the line 
to go to Westminster Hall. It seems very doubtful, upon the affidavits, 
whether the defendant was going to Westminster Hall at all; and it is dear 
that there was not a bond fide deviation from the course in which he would 
have been privileged, but that he was at a place altogether foreign to that 
course, and on business entirely unconnected with the object he professed to 
have in view at Westminster. 

Ludlow, Seijt., and F. V, Lee, in support of the rule. — ^The defendant was 
bond fide employed on an occasion which protected him from arrest; and a 
temporary deviation from the direct route, unless there was an unreasonable 
delay, will not deprive him of the protection, which is given, not for his ad- 
vantage, but his client's. Pitt v. Coomb {a). [Parke, B. — ^The affidavit of 
the defendant does not state that his sole object was to proceed to Westmin- 
ster; it is consistent with that affidavit that he intended to do a great deal of 
business before proceeding there.] The defendant swears that he was, when 
arrested, on the point of proceeding to Westminster (b). 

Lord Abingbr, C. B. — ^The privilege from arrest extends to the time in 
which the party is substantially . eundo, morando, or redeundo for the 
purpose which ccmfers the privilege ; when that is the case, it is not exacted 
from the party that he' should proceed at the utmost ^eed, or by the nearest 
way ; but there is no case in which he has been hdd privileged, if he deviated 
for a purpose ^tirdy unconnected with his progress to or from thence. 
There is a case in which the party was arrested while dining, and it was held 
he was privileged ; but he must dme somewhere, and the place was not out of 
ills way from the court. In Hollidt^ v. Pitt, the paxty was arrested while in 
fact redeundo, Certmnly the party claiming the privilege diouid bring him- 
self within it; but here the affidavit is very dedfiadive; and to allow such fiu^ts 
as are stated to be sufficient to bring « party within the privilege, would 
be establishing a dangerous precedent. It is consistent with the affidavit 
that the party might have set out in the morning from some place, or on some 
business entirely unconnected ^ther with the city xx Westminster Hall, but 
with the intention in his mind of ultimately aivwing at the court. He was in 

(a) 3 B. & Adol. 107S. Light/oot v. Camenm, 2 W. Bl. 1113; and 

(b) Ltmtley v. -r— , 1 C. & M. 579; /To/Ztifay v. JPi7/, 2Str.986, were alfocited. 
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the coffee-house on business entirely unconnected with the court. I think no Egeheqmer, 
grounds are shewn for his discharge. s^^'^g 

V. 

Parks, B. — ^I am of the some opinion ; ^pd I found it entirely on the defi- ^^^ckensgn. 
ciency of the applicant's ca/se. Ilis iiAdjavit does not state that he left his 
own house in the morning, where that house is, or that he left it to go to 
Westminster in respect of his attendance only at which place could he be pri- 
vileged. It is quite consistent with it, that he was out on his usual business 
with his clients as an attorney, having an intention of ultimately going to 
Westminster. It is entirely on that ground I form my opinion : I say nothing 
as to deviation. 

Holland, B. — ^I am of the same opinion. I am not prepared to say that 
this defendant ought not to be dischargfd, if he had stopped at a coffee-house 
merely for refreshment ; such a departure from a direct route for necessary 
refreshment would not be a deviation ; Light/qot v. Cameron (a) ; but it ap- 
pears he went there for quite a different purpose. 

Alderson, B. — ^I am of the same opinion. The defendant's affidavit is 
very lax : it is quite consistent with it, that he might never have gone into the 
city with the purpose of going tjiat vay tp Westminster Hall. It is stated 
too, in one of the affidavits, on which cause was shewn, that his clerk attri- 
buted his arrest to his going to the Auction Mart, from which he had endea- 
voured to dissuade him. 

Rule discharged, 

(a) aw. B.C. 1113. 
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Warner and Another v. M'Kay. = 

Where a factor A SSUMPSIT for goods sold and delivered. Pleas as to all, except 85/. — 

A^^andlnade ^^^' i^o^^- assumpsit ; second, payment ; third, that the plaintiffs sold the 

oat the invoice goods in the declaration mentioned, through the agency of certain persons, to 

name' but at ^^' Messrs. Badenoch and Jenkinson, at Liverpool, who, at the time of the 

the same time sale and delivery thereof were the factors and agents of the plaintiffs, and 

they belonged intrusted by them, as such factors and agents, with the said goods ; and, with 

Jo « principal the consent of the plaintiffs, sold them to the defendant, in their own names, as 

it appeared that the true and sole owners thereof, by the plaintiffs' consent ; and that the plain- 

the custom of ^g ^^ j^q^ appear to be the proprietors or owners of the said goods, or inte- 

the factor to sell rested therein ; and that the defendants bought them of B. and J. as their own 

• • • 

nam" when he g^^^» ^^^ ^^ ^^^ know, and had not the means of knowing, that the goods 
was under ad- belonged to the plaintiff. The plea then went on to aver that B. and J., at 
prhidpal, as he *^® time of the said sale, were indebted to the defendant in a large sum of 

was in the pre- money, out of which he proposed to set off the price of the snoods. The fourth 

sent instance ; . 

Held^ that A*, plea stated, that the defendant, having purchased of B. and J. as above stated, 

was «"^*^^^ ^ paid them for the goods by his acceptance ; and as to the sum of 85/., the de- 
due from the fendant pleaded payment of it into court. The plaintiff, in his replication, 
factOT, m *^^^' traversed the payment in the second plea ; to the third and fourth, he replied 
against him by de injurid ; and, to the last, acceptance of 85/. in satisfaction of that amount, 
for t^'epricc of ^^ ^^ ^^* ^^ ^^ ^* Liverpool assizes, before Parke, B., it appeared that 
the gooos. the action was brought by the plaintiffs, who were merchants in London, to 

recover the price of a parcel of currants that had been consigned by them for 
sale, to Badenoch and JenMnson, who were factors at Liverpool, and by them 
sold to the defendant. B. and J., January 7, 1835, sold a damaged portion 
of the currants to the defendant, who was a wholesale grocer in Liverpool, and 
sent with the goods an invoice made out in their own names. On the 6th 
February following, the defendant applied to B, and J. for a further parcel of the 
currants, who said that they must apply to their principals in London as to the 



M'Kav 
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price ; and, in a few days afterwards, they communicated to the defendant Exchequer. 
that the plaintiff required a higher price, which the defendant having agreed "vv^^^iJ^ii 
to pay, on the 20th a further parcel of currants was delivered, and B. and J. r. 

sent with the goods a hought and sold note in the names of the plaintiffs as 
principals. It further appeared, that when B. and J. sold on their own 
account, to pay themselves advances, that they were in the habit of making out 
invoices in their own names ; but when they sold as factors only, they sent 
bought and sold notes in the names of their principal. At the time of the 
sales, B. and J. were under advances to the plaintiff. On the first of these 
two sales, the question arose ; and it was contended, that as the payment on 
the sales was to be cash at four months, although the defendant had given to 
B. and J. a bill for 200/. on the 20th February, (which, with 85/. paid into 
court, covered the price of the first parcel,) on account, the defendant was not 
entitled to set this off against the plaintiffs, the principal having been disclosed 
before payment, and the payment not being made according to the contract. 
Parke, B., told the jury that the 200/. bill could not be considered as payment ; 
but that if they thought B. and J. were selling on their own account, the defen- 
dant had the same defence against the principals that he would have against 
them ; and that they were to decide whether the distinction of selling part of 
the goods on an invoice in their own name, and part on a bought and sold 
note, and the disclosure of there being a principal, ought, in the course of 
trade, to have put the defendant on the inquiry whether B. and J. were enti- 
tled to sell on their own accounts or not. The jury found that B. and J. had 
communicated the fact of their being only agents to the defendant ; but that 
the defendant believed that B. and J. were entitled to deal with the goods as 
principals until the 20th February ; and that the fact of a bought and sold 
note being dehvered on that day, ought not, in the course of trade, to have 
put the defendant upon further inquiry : a verdict was accordingly entered for 
the defendant, with leave to the plaintiff to move to enter a verdict for the 
plaintiff. 

Cresswell, having obtained a rule nisi, accordingly, in Easter Term la8t> 
cause was now shewn against it by 

Alexander and Crompton, — ^In this case, if B. and J. had been only brokers, 
there is no question but that they would have been acting out of the scope of 
their authority. Baring v. Corrie (a), [Parke, B. — ^In that cas^ it is laid 
down, that a factor, being intrusted with goods, has the power to sell in his 
own name.] Carr v. Hinchliffifi) is to the same effect; for there, in an ac- 
tion for goods sold and delivered, and a similar plea to the present pleaded, it 
was held that a factor and principal are identified. This case is distinguished 
by B. and J. stating, at the time of sale, that the goods belonged to a princi- 
pal ; but that is followed up by the finding of the jury, that B. and J. were en- 
titled to deal with the goods as their own. Ever since Drinkwater v. Good-' 
win (c), it has been held that a factor, being intrusted with the property, has a 
right to sell in his own name ; and has a lien on the price, if he is imder 
advances. Now, if B.. and J. had a lien, they did not lose it on the goods 

. (o) 2 B..& Aid. ia7. (c) Cowp. 261. 

[b) 4 B. & C. 547, 
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getting into the hands of ^e defendant ; Hudmm r. Gjdjy r (r) ; Ikor is the 
defendant to be limited by the amoont of the princqiai's ddit to the &ctora ; 
and there was no evidence what that debt was. [Parke, B. — ^I did not think 
that material. It is dear, that when a hcior sdls, yon may lonre ihe same 
defence against the principal that yon hare against the fiKtor. Now, if B. 
and T. had sued, it is manifest that die p ay me n t might be allowed. What 
Lord Kenyoti said in Stracey ▼• Deey {d) is qipficahle ; if the parties aBow tiie 
defendant to beUeve that the fieu^tor is the only person co n tracted with, they 
conld not pnll off the mask and claim payment, without allowing die parties 
the same equities in tiieir defence tiiat they wooM haTe had in actions brooght 
by the fector.] As the defendant, therdfbre, had a right to seD in tiidr own 
names, the question is, whether the communication of a feet that does not 
take away the right can alter the case. In one case, Moore y. dementson (e), 
the question arose whether there could be a set-off for the tutor's debt, in an 
action brought by the principal, where the factcfr had sold in his own name, 
but disclosed his principal before all the goods were dehvered ; and it was hdd, 
that there could not : but here there was a bdief that B. and T. were 
dealing with the goods as their own ; and this is an intermediate case 
between total ignorance of the prindpal, and a disdosnre before the contract. 
[Lord Abinger, C. B. — That case of Moore ▼. demaftson (e) seems more like 
this. Parke, B. — To fiiake that ease good law, you mmst suppose that notiee 
was g^veh before ihe contract was complete. Lord EUenhoroitgh seems to 
have assumed, that notice was g^ven before there was suffident dehvery to 
bind the bargain, and that assumption reconciles it with die other cases.] 
That last case seems dted generafly by Pialey (/), as a sale by the pr inc ip a l . 
As to the rule of the party being bound to make particular inquiries as to tiif 
right to dispose of the property, that has been thought to be carried too &r. 
Coates V. Lewh (g) is the case most like the present. The expressions in the 
books, as to disdosing the name of a prindpal, mean no more than that the 
fiactor is selling in that particular case for a prindpal ; and that reconciles all 
the cases, and keeps the distinction between a feurtor and a broker well de- 
fined. The prindple being founded on this, that a factor, being mtrusted 
with the property, obtains a credit which entitles purchasers to a set-off 
against the prindpal, in an action for the price of the goods; whereas a broker 
never has the indicia of propeity : the communication of the fact of a prin- 
dpal, therefore, is immaterial to the case. 



Cresswell and WiglUman, conir^. — ^The rule in this case was moved for, not 
on the finding of the jury, but on something previous, as if a bill of exception 
had been tendered to the law laid down by the learned judge. We are there- 
fore not concluded by the verdict. Drinkwater v. Goodwin (h) may be laid out 
of consideration, though it is doubtful whether a factor may sell goods of a 
principal, to make up advances whenever he pleases. [Lord Abinger, C. B. — 
If the prindpal does not interpose his authority, how then ?] It is true that 
in George v. Clagett (t), and that class of cases (k) where the principal has al- 



(c) 6 B. & Al. 2^. 
(</) 7 T. R. 361, inn. 
(«) 2 Camp. 22. 



(/) Prin.andAg. 331. 
(JS) 



2 Camp. 444. Paley, Prin. & Agr* 335. 



{K) Cowp. 251. 

(i) 7 T. R. 369. 

{k) See Robson v. Williams, 7 T. R. 360t 
n. a. Escoll v. Milward, Co. Bank. Lewei, 
236. Scrinskire v. Alderton, 2 Str, 1182. 
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lowed the factor to deal with the goods as his own, and his nan^e does not 
appear at all, he must take the consequences ; but those cases are beside the 
present. Then there is the second class of cases, where the principal has 
entrusted the factor with goods for sale, and the factor sell them, the purchaser 
has a right to avail himself of the contract which the principal has au- 
thorized (m). But here the payment was not according to the contract. 
Primd facie, a factor has no right to sell on his own account; if, indeed, the de- 
fendant had believed that the goods were B. and T.'s, there might be ground 
for the argument; but knowing that they belonged to a principal, if they 
believed B. and T.'s statement as to their right to dispose of the goods, they 
must take the consequence if B. and T. had no right. The case, therefore, is 
more like that of a broker : a broker has no right to seU, because he has not 
the indicia of property ; here the factor disclosed that the goods were not his, 
and therefore the indicia were removed. [Lord Abinger, C. B. — Ex vi ter- 
mini, a factor always seUs goods for another.] A factor may be also a mer- 
chant, as in George v. Claggett («), where the party sold the goods as his own. 
[Lord AUnger, C. B. — ^That is, he sold them in his own name.] Directly B. 
and T. disclosed that they were agents only, they became brokers. As to 
Coates V. Letoes (o), the party actually acted as factor, without disclosing any 
principal ; and it was contended, unsuccessfully, that he could not be a factor, 
as he was a sworn broker. Moor v. Clementson, on the other hand, is strictly 
in point. In Westwood v. Bell (jp), it was held, that the only question was, 
whether the party knew that his employer was only an agent. [Parke, B. — 
You contend, then, that the notice makes the defendant contract with B. and 
T. at his peril.] Just so ; the laches Hes with the defendant, none with the 
plaintiff. [Lord Abinger, C. B. — Have you any case to shew where, when a factor 
sold in his own name, and received payment before the day agreed upon, that 
on notice from the principal, that payment was held bad ? Before the statute (^) 
passed the question frequently arose whether a factor could pledge ? Parke, B. — 
The factors sell in their own name here. The question is, whether, on 
being told the goods belong to a principal, it puts the defendant to farther 
injury.] It is submitted that it does; and the cases where the broker 
has been held entitled to his set-off has been where there has been a del 
credere commission. Grove v. Dubois (r), Morris v. Cleasby{s), [Parke, B. — 
You will find Lord Kenyon expressly says, that a del credere makes no 

difference (0-} 

Cur, adv. vult. 
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Lord Abinger, C. B., on a subsequent day in this term, delivered the 
judgment of the Court. — ^This case was tried before my brother Parke at 
Liverpool, in which the question was this : — The goods of the plaintiff were 
«old by &ctors at Liverpool, who have since become bankrupts; and the de- 



Cm) See Favenc v. Bennett, 1 1 East, 36. 
(n) 7 T. R. 360. 
(o) 1 Camp. 444. 
(p) 4 Camp. 349. 
(?) 4 G. 4, c. 83. 



(r) I T.R. 112. 

(*) 1 M. & S. 679. 

(/) Oeorge v. Claggett, Peake's Add. 
Cas. 134; and see Morris v. Cleasby, 4 M. 
&S. 566. 
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ieadaathacnn^faidi^hgtaa, diefKrtiaa ■, wbettcr lie wis justified in 
jasjm^ lam, and ibt janr ksEve knad tiiat lie was. If the qnestkm had been 
thofiw cot of a fibctor sdBms goods in. Us own nanne, there would be no 
doubt on tint matter; bat tibe qnesdaa here is, it ayy e miu g tint the defendant 
WW aeqaadnted, at die time of ^be contract, diat tiie eoods bdonged to a prin- 
and it appearine^ at die sane tzme, that fiKton ahrays sdl in ^eir own 
I when dier have a ciann. aeaintf die princ^poL and that diese goods 
were sold in die 6ctDr^s own namev whedier the A^^^t^iamt iras entitled to con- 
ader die ^KtorsasdealiBgwidLdieirawn eooch; and the jury haTe condnded 
diat he was soentided; aad, on. dieie httst, we do not see anr groimd for dis« 
tnrbingdie verdict. 

Ride discharged. 



Jexks r. Tatloi. 



The Coot win 



to 



r 

UodtBttm tnug 21., a 

JtJ^SS^^ conrt^and 
prHetbeffan. pkas; one of which 



die som of 31. lor., dpfrndant pleaded — 1st, as to 
ddh-, as to die remainder, payment of 1/. lOs. into 
i/kmim aArv. The reyfication took issoe on both these 
SDand far jilaiiififf die odicr finr defendant. 



Mid at diet 
tine anke tbe 
pbiiitiff psy 
liiiii tbei 

of an M 



Hta^re^ now moied to enter a g nggcgti on iqpon die roll to deprive the 
l^aintiff of costs, and diat die costs of the issoe Ibond fior die defiendant should 
be paid him hv die ]Jaintiff, and contended that die defendant was entitled 
to the soggestion, becanse he markets at JK r aiayA aai, nsed and fineqnented 
within die words of die BDranyAaai Coort of Requests' Act(a), which the 
plaintiff knew, as he actnaDr sammoned him diere far die debt; and that he 
also ought to have die benefit of Reg. Gen. HO. T. 2 W. 4, as it has been 
hdd, diat the defendant is entided to die costs of die issue ibond fin- him, 
ahhough those costs exceed die costs of die tssue fixmd for the plaintiff(6); 
and diis apphcation onbr goes a step further. 



Aldsksox, B. — ^If you dioose to keep the case in this court, yon may do 
so; but if you take it out, you must take it widi all omsequences. Yon vnsh 
to take adTantage of a rule of diis court, but you say it ought not to be 
brought in this court. You must take it for good or for bad. 

Rule sm on the first point, and refused on the second. 

On a subsequent day, Erie shewed cause against the above rule, which was 
disdiarged, on the ground that the using and frequenting BinmrngkoM market, 
not being the mode in which he substantially gained his whole livelihood, did 
not bring the defendant within the words of the act. 



(a) 47 G. 3, c 14. 



(6) Hn/aer v. Gniam, 2 Dowl. P. C. 422. 
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MUSGRAVE V. Newell. Exchequer, 

'T'HIS was an action against the defendant for " falsely and maliciously, and 2avtif**r**^ on* 

without any reasonable or probable cause whatsoever, before one Griffith able and pro- 
White, Esq., then being the mayor of the borough of Leeds, in the county of gugl^ng Aat 
York, charging the plaintiff with having, before then, made an assault on the A. had made 
defendant, in a certain king's highway, with intent the monies, goods, and hi,^iJh int^t 
chattels of the defendant, from the person, and against the will of the defen- J© rob, gave 
dant, feloniously and violently to steal.'* The declaration then averred, that to a constable, 
the justice, having heard the defendant's charge, dismissed the plaintiff out of "'f *ltdth'TA* 
custody, fully acquitted, &c. ; and concluded with a general allegation of was a very re- 

Pleas. — 1st. Not Guilty. 2nd. Traversing that the plaintiff had received to have com- 

any damage in the words of the declaration. JJn^^ Thc°de- 

At the trial, at the Yorkshire spring assizes, before Lord Denman, C. J., it fendant, how- 

appeared that, about one o'clock in the morning of the I2i}i August, 1835, the in his charge, 

defendant was returning home on horseback, with a large sum of money in his •"J^ ^\7r^ 

pocket. When he got to a place called Kirkstall Bridge, he saw three men, magistrate. In 

of whom the plaintiff was one, standing together on the bridge, and as he rode m^^ou" 



ar< 



by, at a sharp pace, one of them. Buckle, came forward, and made a rush rest, HrH^ 
at him, as if to stop him. The defendant rode sixty or seventy yards further JnrsdirecTion to 
on, and returned with a waggoner, whom he told to watch the three men while tell the jury 
he went for a constable. The defendant returned in about a quarter of an fendant believ- 
hour, with Slater, a constable, and gave the three men in charge for making «^ *b« Roo*l 
an attempt to rob him. When the constable saw the plaintiff, he told defen- by the consta- 
dant who the plaintiff was, and that he was a very respectable man, and not Jjg^'Jf^^ ^^' 
likely to have attempted anything of the kind, and that he, Slater, would be charge merely 
bound for his appearance in 50/. It appeared also, that the defendant knew i[*^t°an'end?o 
the plaintiff by his name, when he heard it mentioned ; the defendant insisted, the reasonable 
however, upon the constable taking the plaintiff into custody, which he accord- cause^for tak- 
ingly did. When the charge was heard before the magistrate the next day, ing A. into 
it appeared that the plaintiff, who was a respectable farmer, was waiting on 
the bridge with his servant for the York mail, and that Buckle, who was drunk, 
joined them some little time before the defendant came up. When they heard 
the defendant coming up. Buckle said, ** Here is a man using his horse very ill, 
I will make him take his time," and rushed forward, as above stated. The charge 
was thereupon dismissed. Upon these facts, Lord Denman told the jury that, in 
order for them to find a verdict for the plaintiff, they must be of opinion that 
the charge of the defendant before the magistrate had malice in it, and was 
made without reasonable or probable cause ; that as to the reasonable and pro- 
bable cause, in the first instance, he thought there were sufficient grounds for 
suspicion ; but that afterwards, when the constable told the defendant who the 
plaintiff was, and that he was a respectable man, if the jury should find that 
defendant beheved the constable, whatever reasonable or probable cause 
there mi^ht have been at first, was put an end to by the explanation. As to 
the malice, although there was none in the usual sense of the word, yet, if the 

h2 
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jury thought that the defendant went on with the charge merely from obsti- 
nacy and feelings of wounded pride, after having received the explanation, and 
not with a view to the ends of justice, that was malice, in the legal sense, suf- 
ficient to support the action. The jury found a verdict for the plaintiff-; 
damages 10/. A rule mm having been obtained for a new trial for a mis- 
direction. 



Blackburn and MUmer now shewed cause. — The learned judge told the jury 
the substance of the charge was, that the plaintiff stopped the defendant on the 
highway, and that the question for them to consider was, whether, at the time 
he made the charge, and after the information he had received from the con- 
stable, he had any reasonable or probable cause for so domg. [Lord Abinger, 
C. B. — Is it to subject a man to an action, that he has charged a person 
with felony, who gives an account in explanation which he does not believe ? 
If all that occurs is only to induce persuasion in the mind, can that be said to 
act upon the reasonable and probable cause?] No; but if the defendant, 
havmg believed the statement, goes on with the charge, that shews a want of 
probable cause. {^Alderson, B. — ^You seem to put it upon the malice, and not 
on the want of probable cause. The real question is, were the circumstances 
such as to induce a reasonable and probable cause for suspecting felony. K 
there were no probable cause, that would be strong evidence of malice ; but I 
never heard that the existence of malice goes to deny reasonable and probable 
cause. The law on this subject is beautifully laid down in Sutton v. Johnson (a).] 
Suppose, in this case, the defendant had not made the charge for a year, hav- 
ing been perfectly satisfied his original suspicions were wrong. The learned 
judge left it to the jury, first, whether there was any reasonable or probable 
cause ; second, whether there was malice. [Lord Abinger. — ^The lord chief 
justice put it to the jury that there was sufficient evidence of reasonable and 
probable cause in the first instance ; therefore the only point for consideration 
is, whether he was right in putting to the jury that subsequent circumstances 
were to be tak^i into consideration of the reasonable or probable cause. AU 
derson, B. — ^There was -a case in the Common Pleas, Venafra v. Johnson (i), 
in which the Court held that it was a question for the jury, whether the defen- 
dant believed the charge he made against the plaintiff.] That is precisely the 
manner in which the lord chief justice left the question to the jury here. The 
want of reasonable or probable cause was made up of a chain of facts, compos- 
ing a mixed question of law and fact, and as such was properly left to the jury. 
McDonnell v. Brooke (c). In Nicholson v. Coghill, (d) Abbott, C. J., said the 
questions of malice and absence of probable cause were properly left to the 
jury. 

Cresswell and Addison, in support of the rule. The error of the lord chief 
justice arose from not keeping in view the distinction between malice and the 
want of reasonable or probable cause. A note to the case of Purcell v. M^Na- 
mara (e) points out the confusion that has arisen from considering them as 
synonimous terms. It is not correct to state that a judge may leave to the 



(a) I T. R. 644, 

(b) lOBing.301, 

(c) 2 New Cas. 219. S, C. 1 Hodgfes, 314, 



(rf)4B. &C, 21. 
(e) 1 Camp. 198. 
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jury to decide as to the existence of reasonable or probable cause. He may 
tell them, if they find certain facts to be true, that they amount to probable 
cause ; and so far it is a mixed question of law and fact. If Lord Chief Justice 
Ttndal meant more than this in McDonnell v. Brooke (/), it is not consistent 
with the former cases. [Lord Abinger, C. B. — Suppose, in this case, the de- 
fendant, having believed the plaintiff had attempted to rob him, on his return 
to the bridge, found that he was suffering with a broken leg or paralysis, and 
consequently unable to move, would not that be a destruction of the reason- 
able or probable cause ?] The distinction there is, if the impression made on 
his mind had not arisen from the causes he supposed, that would do away with 
the probable cause ; but here the facts exist as before, and all that is added is 
testimony as to the character of the person whom he charged. Lord Denman 
left it to the jury to say whether the defendant beHeved he had reason to make 
the charge ; but as the facts were proved, that was not a question for the jury. 
Suspicious circumstances may induce a man, for the sake of public justice, to 
prefer a charge of felony against another, whom he may believe in his own 
mind to be innocent. In Blackford v. Dod(g), Littledale, J., said, " It was 
not a question of fact for the jury, whether the defendants believed that they 
had good grounds for indicting the plaintiff; but, all the material facts beiug 
ascertained, it was for the judge to say whether the defendants had reasonable 
or probable cause for so doing." Venafra v. Johnson (h) is easily reconciled. 
Park, J., at the trial, held that, on the words there used, there was reasonable 
and probable cause ; but the real question was, whether the words amoimted 
to a threat, and whether the defendant believed them to be a threat ; and on 
those grounds the case was sent back for a jury to determine on. Here there 
was no dispute as to the facts constituting the reasonable or probable cause, 
and the defendant had a right to have the case determined by the tribunals of 
the country {«). 



Exchequer. 

MlJSGRAVE 

v. 
Newell. 



Lord Abinobr, C. B. — I am of opinion that, in this case, a new trial must 
be granted. It is a case certainly of some nicety ; but there is no doubt as to 
the general principle of law regarding it. Since the case of Johnson v. Sutton, 
it has always been held that, to support this action, there must be both a want 
of reasonable or probable cause, and malice. The total absence of all cause 
would of itself be evidence of malice ; but you can't infer from any degree of 
malice, the want of probable cause. In this case, the lord chief justice thought 
that the circumstances, as they stood originally, constituted probable cause ; 
but he seems to have gone farther, and to have thought, that when the con- 
stable came up, and gave so satisfactory an account of the plaintiff, that the 
defendant's still going on with the charge constituted malice, and so to have 
left it to the jury ; this we think is misdirection : if any other facts had come 
to light, so as to have altered the original transaction, that would have been 
different ; but it was not so here. "We all know that the highest character is 
occasionally found combined with crime. If the learned judge meant to say 
that the character given of the plaintiff by the constable altered the facts con- 
stituting the probable cause, I think this was a misdirection. 



(/) 2 New Cas 217. S. C. 1 Hodges^ 314. 
{g) 2B.&Adol. 179. 
(A) 10 Bing. 301. 



(0 But see Revenga v. Mackintosh, 2 B. 
& C. 693.^ Taylor v. Wiilans, 2 B. & Ad. 
845. 
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We cannot but say that reputation ought not to affect the reasonable or 
probable cause : but, on looking at his lordship's notes, he seems to have left 
it to the jury as to the malice alone. For, admitting that there was probable 
cause in the first instance, he told the jury to consider whether the defendant, 
having believed the constable's representations, did not go on from obstinacy 
and wounded pride. Suppose, in a case, there had been probable cause ori- 
ginally, but a subsequent fact arises, altering the previous circumstances, would 
that leave a probable cause ? It struck me at first, as well worthy consider- 
ing» if defendant was convinced of the truth of the constable's representations, 
whether that did not take away any probable cause. If it had altered the 
facts which formed the original probable cause, I think it would, as in the 
case I put to Mr. Creswell, of the man with a broken leg, where it was clear 
there was a mistake ; but here the original facts remain unaltered ; and I think 
it would be very dangerous to hold, that when the htits, which amount to pro- 
bable cause, remain unaltered, a party should be subject to an action for going 
on with his charge. Suppose a man, under charge before a magistrate, re- 
ceives an excellent character, I do not think the character can be said to alter 
the facts ; it only affects the inference to be drawn from them. The probable 
cause would still remain, and the prosecutor would be justified in going on 
with the charge. 



BoLLAND, B. — I am of the same opinion. The rule laid down in Sutton v. 
Johnston has always been approved of in Westminster Hall, Probable cause 
is a mixed question of law and fact. In Vena/ra v. Johnson (k), the question 
was, whether Johnson believed in the threat made by the plaintiff. The case 
here does not move on the same facts ; for the learned judge held here that 
the admitted facts afforded probable cause. 

ALnsRSON, B. — The question was not correctly left to the jury. According 
to the opinion of the chief justice, the facts proved amounted to a reasonable 
and probable cause. When the defendant made the charge to the constable, 
the latter assured him of the good character of the party ; and it appeared to 
the chief justice, if the defendant believed the constable, there was no longer 
any reasonable cause. In that I differ from him : the new fact ought either 
to alter the original state of facts, as they first appeared, or, if it do not alter, 
to be inconsistent with them. In the case put from the bench, of the man 
suffering under paralysis, such a fact would negative the possibility of his hav- 
ing made the attack in question. It would alter the original state of £bu^; 
but here the facts remain the same. The inference only is altered ; and the 
fiEu;ts remaining the same, the circumstances of suspicion stiU exist, though not 
so strong. 



Gurnet, B., concurred. 



Rule absolute. 



{k) lOBing. 80]. 
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Mason and another. Assignees of Smith, v. Smith. Exchequer. 



/jfODSON hsid obtained a rule, on a former day, cor, Gumey, B., calling on 1. The Court 

the plaintiffs to shew cause why the defendant should not be discharged f^^ ;„ |^ ^^^l 

out of custody on filing common bail, or why an exoneretur should not be en- "''y ^*y ^ . 

flucbftrse a pti* 
tered on the bail-piece. The affidavit of the defendant stated that the bank- soner out of 

rupt had acknowledged, by letter, having inserted fictitious debts in his books, ^*!**^/t{f *® 

and that he, the defendant, had been arrested for the sum of 2,930/., although signees of a 

there was nothing due, as appeared by an account current in the handwritmg SS^ugWe*^' 

of the bankrupt or his clerks ; and it proceeded to state that the assignees had bankrupt 

caused the defendant to be arrested in order to give evidence as to the bank- ^^ fictitious 

ruptcy. There was a letter also ifrom the bankrupt to the defendant, who was and there isrea- 

his brother, acknowledging payment of all due to him. that it was so. 

2. The appli- 
cation to the 
F. Richards now shewed cause. — ^This rule was obtained on the authority of Court, to dis- 

Nizetich v. Bonacich (a), and M'Ginnis v. M'Curling (b) ; but it is submitted, J^n^^outPof" 

that the Court will not try a case of this sort on affidavits. The affidavits of custody, should 

the assignees state that, on examining the books of the bankrupt, a large promptly. It 

balance was found due from the defendant ; and they had no reason to sup- *> ^o l»t» »* 

pose it was a fictitious debt. It is therefore a question, whether it be so months. 

clear that there was no fraud, or no debt, as to induce the Court to discharge 

the defendant out of custody ; especially as the bankrupt and the defendant 

were brothers. 

Godson, in support of the rule. — ^The assignees do not deny that the bank- 
rupt told them the debt was fictitious ; it therefore comes expressly within the 
case of Nizetich v. Bonacich. 

Alderson, B. — ^What evidence is there that it is a fictitious debt ? That 
letter, between two brothers, may be a fictitious payment. How are the 
Court to know, upon affidavits, that it is not a fictitious statement of pay- 
ment? 

Parks, B. — I am disposed to think it is a fictitious debt ; but it is quite clear 
your client has lent himself to it, and is therefore not entitled to relief. You 
want us to try the merits of a malicious arrest on affidavits. Besides, you 
should have applied more promptly, as your client has been in prison three 
months. 

Alderson, B. — Nizetich v. Bonacich is an extreme case ; and I should feel 
very much indisposed to adhere to it. 

Rule discharged. 

(o) 5 B. & Aid. 9C4. (b) 6 D. & R. 24. 
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June I. Archbold V. Smith, in Error. 

It is not neces. "pRROR, coram vobis. It appeared, by the record, that issue had been 
JfApto^rcuTrn^^' j°^^®^ between the plaintiff and defendant, in an action on promises ; and 
two distinct that the plaintiff in error had let judgment go by default. The error assigned 
m,L^oi' venire ^^> " ^** although a writ of venire facias juratores was sued out in this ac- 
factasjuratores tion by and on behalf of the said William Wyke Smith, to wit, on the fifteenth 
'juratoresy^' day o^ April, in the year of our Lord, 1834, and the same was then delivered 

to the sheriff of Middlesex to be executed ; and also, although a writ of dis- 
tringas juratores was sued out in this action by and on behalf of the said 
W. W, Smith, to wit, on the seventeenth day of April, in the year aforesaid, 
and the same was then delivered to the said sheriff of Middlesex to be exe- 
cuted ; and although the said sheriff, in and upon the said writ of venire facias 
juratores, then made a certain indorsement in the words following, that is to 
say, * The execution of this writ appears by the panel annexed.' And although 
the said sheriff, in and upon the said writ of distringas juratores, then made a 
certain other indorsement, in the words following, that is to say, ' The execu- 
tion of this writ appears by the panel annexed ;' yet, in fact, there is but one 
panel, and never has been more than one panel, and not two panels ; one an- 
nexed to each of the said writs, as by law there ought to be." 

Sir W. W, Follet, for the plaintiff in error.— The material point has been dis- 
cussed in Rogers v. Smith (a). In that case there was no return made to the 
distringas juratores, nor any panel returned or annexed, and the omission was 
held to be error. Here there are two writs, the venire facias and the distringas, 
and only one panel returned. Under the statute 42 Ed. 3, c. 11, the return 
to the venire facias must be made before the trial; but the distringas is not 
returnable till the first day in banc after the trial ; and it ought to shew what 
jurors were guilty of default on the day of nisiprius. The return, therefore, 
to the venire cannot be a return to the distringas. By the Jury Act, 6 Geo. 4, 
c. 50, s. 15, the sheriff, on his return of the venire, is to annex a panel of the 
jurors' names ; and the section goes on to enact, that, in the distringas, it 
shall be sufficient to insert " the bodies of the several persons in the panel to 
this writ annexed named ;" and provides that the names in the panel annexed 
shall be the same names as were returned in the panel to the venire. The 
statute, therefore, evidently contemplates that two panels are always to be 
returned. According to the practice in country causes, the return is made to 
the venire with the panel annexed ; and at the trial, the sheriff returns the 
distringas with the panel annexed. In London, the practice is different. [Lord 
Ahinger, C. B.--— That is not so. The Court directs the writ to be returned, 
unless the judge come first into the county ; and the usual course is, to have 
the panel annexed to the venire and the distringas. At the assizes, both are 
returned together : the practice is the same.] I understand, at the assizes, 
the sheriff makes another return to the distringas. It is admitted to be unim- 
portant ; but Rogers v. Smith shews that the omission is a fatal objection. 
[Alderson, B. — What is there, on the face of this record, to shew that Uie she- 

(a) 1 Ad. & El. 772. 
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riff did not take the jhii out of the pand, and put it in again, and ao make a Bxdtequer. 
second retom ?] Aichbolo 



V. 

Smith. 



Lord Abinobr, C. B. — The question tarns upon this, — ^whether it be neces- 
sary for the sheriff to have two distinct panek annexed to the two distinct 
writs : or whether he may not annex the same panel to both writs ? It ap- 
pears to me he may do so ; the judgment must therefore be for the defendant 

in error. 

Judgment for the defendant in error. 



Brown v. Jartis^ Knt. 

r^ASE against the sheriff of Hants far neglect in not executing a writ. JJthiSr*' 

The declaration stated, that one Benjamin Batten, on the 29th day of ^cr the sew 

July, A. D. 1834, was indebted to the plaintiff in a large sum of money, ex- J*j* tliui^ 

ceeding the sum of 20/., to wit, the sum of 86/. 8«. 4d., upon and in respect of party within a 

certain causes of action before then accrued to the said plaintiff against '^**°*'**^'* 



Batten ; and Batten being so indebted to plaintiff for the recovery of said debt, Qocry, whe. 
theretofore sued and prosecuted out of the court of our lord the now king ^^ htwoMm 
before his justices of the Bench, against the said B, Batten, a certain writ of ^'^^^^^^Jf^^'^ 
our said lord the king called a capias, directed to the sheriff of the county of ancsdng 
Hants, &c. [setting out the writ.'] And the plaintiff fmther saith that the ^*{j} ^J**" 
memorandum, warning, and indorsement, required by the statute for the uni- nnlcM tome 
formity of process in personal actions in lus majesty's courts of law at West-^ bTiiliSwn"* 
minster to be indorsed or subscribed to writs of capias, were respectively duly 
indorsed on or subscribed to the said writ. And the said plaintiff further 
saith, that the said writ, afterwards and before the delivery thereof to the de- 
fendant as such sheriff of the county of Hants, to be executed as is hereinafter 
mentioned, to wit, on, &c., was duly marked and indorsed for bail for a certain 
sum, to wit, 86/. 89. Ad., by affidavit, according to the form of the statute in 
such case made and provided; and that the said writ, so indorsed, was after- 
wards, and within four calendar months from the date thereof, including the day 
of such date, delivered to the said defendant, who then and from thence until 
and at and after the expiration of the said four calendar months, was sheriff of 
the said county of Hants, in due form of law to be executed; and the said plain- 
tiff, in fact, saith, that the said B. Batten, at the time of the delivery of the 
said last-mentioned writ to the said defendant so being sheriff of the said 
county of Hants as aforesaid, and from thence for a long time, to wit, until m 
certain, to wit, the 9th, day of October, 1834, was within the said sheriff^s 
bsuliwick; and the said sheriff, during that period, and more than eight days 
before the death of the saldB. Batten hereinafter mentioned, might and could 
liave taken and arrested the said B. Batten, by virtue of the said writ, at the 
suit of the said plaintiff, if he would have done so, whereof the said defendant, 
80 being sheriff as aforesaid during all that time, had notice, and ¥ras, during 
that time, and more than eight days before the death of the said B. Batten, to 
ynt, on divers days between the time of the delivery of the said writ to the de- 
fendant as aforesaid, and the said 9th day of October, a. d. 1834, requested by 
the said plaintiff so to do. 
That ssud defendant, so being sheriff of the said county of Hants as afore- 
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Exdteqver, said, not regarding the duty of his said office, hnt contriving and intending 
wrongfully and unjustly to injure the said plaintiff, and to delay and hinder 
him in and from the recovery of his debt last aforesaid, did not, nor would at 
any time, before the 9th day of October, a. d. 1834, or within a reasonable 
time for that purpose, after the delivery of the said writ to him the defendant 
to be executed as aforesaid, (although a reasonable time for that purpose 
elapsed between the time of the dehvery of the said writ and the commence- 
ment of the period of eight days next before the death of the said B. Batten as 
hereinafter mentioned,) take or cause to be taken the said B. Batten, as by the 
said last-mentioned writ he was commanded, but therein wholly failed and 
made default; and the said B. Batten, afterwards, to wit. On the day and year 
last aforesaid, being at large in the bailiwick of the said sheriff, to wit, on the 
4th day of October, a. d. 1834, met with an accident, which he would not 
have met with if he had then been in the custody of the said sheriff; and by 
reason and in consequence of the said accident, the said B, Batten afterwards, 
to wit, on the 9th day of October, a. d. 1834, died, and by means and in con- 
sequence of the premises, the plaintiff hath been and is greatly injured and 
delayed in the recovery of his aforesaid debt, and is likely to lose the same; 
and thereby also the said plaintiff hath lost, and been deprived of the means 
of recovering his costs and charges by him paid, laid out, and expended in 
and about his said suit so commenced and prosecuted against the said 
B. Batten aforesaid, amoimting together to a large sum of money, to wit, the 
sum of 10/., to plaintiff's damage of 100/. ; and therefore, &c. 

Pleas — First. That Batten was not, at the time of suing and prosecuting 
against him the writ in the declaration mentioned, indebted to the plaintiff in a 
sum of money exceeding the sum of 20/., in manner and form as the plaintiff 
hath above thereof complained against the defendant; and of this the defen- 
dant puts himself upon the country, &c. 

Second. That defendant, from the time of the delivery to him of the said 
writ in the said declaration mentioned to be executed, until the time of the 
death of the said Benjamin Batten as in the said declaration mentioned, ever 
used all the diligence in the power of him the said defendant to take the said 
B. Batten, as by the said writ he was commanded; and this the said defendant 
is ready to verify. Issue was joined on these two pleas. 

At the trial, at the Hants spring assizes, before Littledale, J., it appeared 
that one Benjamin Batten was indebted to the plaintiff in 80/. 4^. 9d. for a 
balance due on a promissory-note. The plaintiff, not being able to obtain the 
balance of the debt ifrom Batten, on the 29th July, 1835, sued out a writ of 
capias against him, which was put into the bauds of the sheriff's officer on the 
30th. No return was made to the writ, although it was proved that Batten 
continued to carry on his business as a sheep-dealer at his residence at Burg- 
clere, in Hampshire, in apparently solvent circumstances, and attended the dif- 
ferent fairs in the neighboiu'hood during the months of August and September; 
and it also appeared that Batten did not know there was a writ out against 
him. On the 4th October, Batten had a fall from his horse out hunting, and 
died, in consequence of it, five days afterwards. 

The learned judge was applied to at the trial to nonsuit the plaintiff, on the 
grounds, 1st, that the sheriff was not bound to take Batten for four months: 
and, 2ndly, that no notice was given to the sheriff's officer that Batten was 
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within his bailiwick (a). Littledale, J., reserved the points, and told the jury Exchequtr 
that if they were of opinion the sheriff's officer had not used due diligence in 
taking Batten, they were to find for the plaintiff; and in such case they were 
to say whether the plaintiff was entitled to more than nominal damages, and, 
if so, to what amoimt; that if Batten had been arrested, he might have done 
one of three things — ^have paid the debt, deposited a sum of money in lieu of 
bail, or put in bail; but as the action would have abated by Batten*^ death, 
the bail would have been discharged from their liability, and the money taken 
out of court; and they were to judge whether it were probable Batten would 
have paid the debt on being arrested under the circumstances. 
The jury found for the plaintiff, damages 40/. 



Dampier having obtained a rule in Easter Term, calling upon the jdaintiff to 
shew cause why he should not be nonsuited, or the damages reduced to nomi- 
nal damages, or judgment be arrested, 

Urle and Crowder now shewed cause. — ^In any case, if a capias issues, and 
the sheriff forbears to arrest, he is liable in damages. [Lord Abinger, C. B. — 
Suppose the man had not died, and the sheriff had been required to arrest, 
and he replies he will produce him at the return of the writ, what injury is 
there? At most you complain of a damnum sine injurid.'] If the writ is re- 
turnable at the end of four months, and the sheriff tells the party he has a writ 
against him, and advises him to go abroad, the action would clearly lie. 
[Abinger, C. B. — That is a case of fraud.] Here is neglect, which is the 
same thing. If the sheriff had done his duty, we might have had judgment 
by default, or the party might have paid the debt. [Lord Abinger , C. B. — The 
sheriff's negligence is not the foundation of the action, unless some damage 
accrues. If you had suspected negligence, you might have ruled the sheriff 
to return the writ, and he would have returned non est inventus; but if, on the 
action for the false return, it appeared, by special circumstances, that you 
could not have maintained an action against the defendant, there would be 
no damage. Are you aware of the case of Lewis v. Morland, 2 B. & A. 
56?] That was a case \mder the old writ, where the sheriff had to make a 
return by a day certain; by the new writ of capias given by 2 W. 4, c. 39, the 
sheriff is to return the writ immediately after the execution thereof, or, if the 
same remain unexecuted, " he is to return the same at the end of four calen- 
dar months from the date thereof, or sooner, if he should be required thereto 
by order of the court." The question, therefore, is, whether the sheriff may 
put the writ in his pocket, and do nothing upon it for four months. It was 
not necessary to rule the sheriff to return the writ, as the plaintiff has been 
damnified by the sheriff's failing to do his duty; Jacobs v. Humfrey(b). 
It was the sheriff's duty to arrest the party, and we might have had possession 
of his body for two months and five days. He might have paid the debt im- 
mediately; he might have been a bankrupt; and, consequenUy, the priority of 
execution would be most important. All these are questions of fact, not of law. 
[Alderson, B . — ^They are questions of fact which you have not proved. You have 



(a) This and another point were made at 
the trial, but the Court refused a rule nisi 
upon them. 



(6) 2 C. & M. 413; 4 Tyrr. 272, S. C. 
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Exchequer . not suggested any damage.] There is a distinction between a breacli of duty 
by a private individual and a public officer. Actual damages form the gist of the 
action against the former; but against the latter an action lies, although there 
is no damage proved, as the Court will presume it. Barker v. Green (c). 
Bates y.Wingfield{d). [Alderson, B. — The cases you cite are breaches of 
duty with damage.] There is necessary damage here in not getting the 
arrest. If it should be held, that the sheriff is not liable unless he has been 
ruled to return the writ, he need never do anything for four months. But 
where no time is mentioned in which a thing is to be done, the law always 
intends it should be done in a reasonable time. The writ does not mean that it is 
to be returned at the end of four months, but at any time during the four 
months, and not afterwards. It was left to the jury whether the sheriff was 
negligent or not, and the jury have found he was. [Alderson, B. — But is not 
death such an event that it reduces the damages to what by some possibility 
might have happened, that is, to mere speculative damages.] That is often the 
case ; as, in injury to ancient lights, it is impossible to shew the actual damage 
done. [Alderson, B. — ^There the party proceeds on his right, and that is actual 
damage.] We proceed on our right to the arrest, and we shew delay by the she- 
riff. [Alderson, B. — I think you must exclude speculation on both sides. If you 
shew delay, it is not to be inquired into whether the party might have died, or 
whether he might have paid the debt on being arrested.] As to arrest of 
judgment, the same argument applies, as it is said we have stated a discon- 
tinuance on the record, but that depends on the question, at what time is the 
sheriff bound to execute the writ. 

Dampier and White, in support of the rule. — We are entitled to a nonsuit, 
because there are only speculative damages alleged; to arrest of judgment, 
because there is no return stated to the writ. [Alderson, B. — How can there 
be a nonsuit? there are only two issues, both of which are found against you, 
and rightly. Suppose you had let judgment go by default, there must have 
been a sheriff's jury to assess the damages; and I don't see how it varies it 
that you have pleaded two pleas, both of which are found against you.] In 
arrest of judgment, the sheriff is only hable for neglig^ce in not executing 
process in cases where he maybe attached; but he cannot be attached unless 
he has been ruled to return the writ, at least before the Uniformity of Process 
Act. In Morkmd v. Leigh (e), Lord Ellenborough nonsuited the plaintiff 
because there had been no return to the writ, and on the record no return 
appears. The sheriff's return is the only answer the Court can receive. By 
the forms of pleading, the return-day is always stated, as in Barker v. Green [f] ; 
and the suggestion against the sheriff is, " ad largum irepermisit, et nan com- 
peruit ad diem." In Bates v. Wingfield{g), no return-day was necessary. 
[Crowder. — There are precedents which do not state the return-day. 8 
Wentw. 486 ; Raymond v. Bridges (A), (t) Alderson, B. — I don't think 
those precedents have any thing to do with it. The question is, whe- 

2 Bing. 317. (g) 2 Nev. & M. 831. 

Loft. 69. 



(c) 2Bing.317. (g) 

(d) 2 Nev. & Man. 831. (/*) 
^e) 1 Star. C 388. (0 



t) See the precedent for an escape on the 
(/) 2 Binph. 317; 2 Chitt. Pr. 4th ed. new writ of capias, 2 Ch. P^[. 618, 6th ed. 
739, 40. 



TRINITY TERM. 1886. 



lot 



BaowK 

V. 

Jarvxs. 



ther the new act does not alter the responsibility of the sheriff.] The Exchequer 

act is only for the uniformity of process, and does not at all alter the 

duties of the public officers named in it. The act makes it optional on 

the plaintiff to fix the day of the return ; if he suspects negligence, he must 

rule the sheriff, and then he will have his action for the false return, but his 

duty is to watch his writ. If the party had been alive at the end of the four 

months, the plaintiff could not have brought his action against the sheriff, 

unless he had ruled him. [Alderson, B. — Suppose the sheriff had executed 

the writ, but had omitted to return it, and the plaintiff had received damage 

by the omission, could he not maintain an action ? If you admit that, then if 

the Uniformity of Process Act makes the return day determinable on the day 

of arrest, and orders the sheriff to arrest, does not that throw on the sheriff 

the duty of arresting within a reasonable time ?] It is submitted that it does 

not. The return day is always necessary to be stated, and the statute gives 

the plaintiff the power of fixing that day. 

Cur. adv. vult. 



Lord Abinger, C. B. — This was an action which charged the defendant 
with negligence, in not arresting a party at the suit of the plaintiff ; and the 
pleadings state that, by reason of his not arresting him, an accident occurred 
to the defendant which he would not have met with if he had been in custody, 
and by reason of which accident he died. 

When this case came on to be decided on a motion for arrest of judgment 
or a new trial, the Court heard a long argument, whether any damages could 
be recovered on the facts of the case ; but as it turned out that there was no 
general issue pleaded, the argument fell to the ground. The only pleas were, 
first, that the defendant in the suit was not indebted to the plaintiff; and the 
second was, that the sheriff had been guilty of no negligence; and these 
issues are found against the defendant. The question was, whether the jury 
were to assess any, and what damages. The jury have foimd 40/., which 
we think very imreasonable ; and it seems the plaintiff will be contented with 
nominal damages. If it had appeared on the face of the declaration, that the 
sheriff had made an attempt to execute the writ, and failed, in that case, the 
judgment must have been arrested. I do not apprehend that an action could 
be maintained, imless some specific injury could be shewn ; but in this case 
the declaration alleges the defendant named in the writ would not have died, 
if the sheriff had done his duty and arrested him ; and however improbable 
that may be, there is no plea here to deny it ; and as the declaration stands, 
we must take it for granted that he would not have died if the sheriff had 
arrested him ; so that it does appear there has been some degree of negli- 
gence on the part of the sheriff, and a damage to the plaintiff thereby ; for 
that the sheriff is liable. We think, therefore, the judgment cannot be ar- 
rested, and the plaintiff must have a verdict for nominal damages. 

Another question agitated was, that the new form of the writ being return- 
able immediately on execution, the return of the writ must be set forth in the 
declaration ; and that the sheriff is not liable to an action if he did not return 
it till the four months expired. We are of opinion the duty of the sheriff 
under the new form of writ is to arrest as soon as he can, and for any neglect 
in so doing, an action lies against him in virtue of that negligence. We 
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Exdiequer. thmk, therefore, the judgment in this case cannot be arrested : the role for an 

^1^ arrest of judgment wffl be di8ch«iged. and a yerdict entered for the plaint 

V. for forty shillings. 

Jarvis. 

Role discharged to arrest judgment ; absolute to reduce 

the damages to 409. 



Doe d. the Marquis of Hertford v. Hunt. 

Where a te- Xj^ JECTMENT for a farm. At the trial before Gaselee, J. at the last assizes 
Undtod^notice ^^^ Suffolk, it appeared that the defendant had been tenant to the lessor 

to qoit at Mi- of the plaintiff, of a farm, at the rent of 520/. per annum ; and that in 1834 
and subse- ' ^^ defendant, not being able to obtain a reduction of the rent, had given 
q"«njjy ro*^® notice to quit at Michaelmas, 1834, but it was agreed that he should hold on 
main another till Michaelmas, 1835, at a reduced rent, when the notice to quit was to take 
year, to which effect. In the spring of 1835 the defendant made another application to Mr. 
landlord re- TFickens, Lord Hertford's agent, to become tenant of the farm, at the rent of 
fthe Umdlord) ^^^-» ^pon which the agent, after consulting Lord H., wrote as follows : — 
haa directed me " The Marquis of Hertford has directed me to inform you, that he could only 
tba?he'!^Id^ consent to accept your offer of 420/. for the farm, for the year from Michaelmas 
only content to next to Michaelmas, 1836, subject to the existing covenants, provided I could 
offer of 4201, not find a tenant for it, at the rent it appeared to me to be worth, by the 1st 
^mAiieha^L ^^ ^^*9^^ f ^^^^ subjcct as wcll to the express understanding, that the notice 
fnas next to you had given to quit your farm at Michaelmas next, should be admitted be- 
l^^biect tween you, not to be withdrawn, but to be carried over to Michaelmas, 1836." 
to the exUting The letter also stated, that the farm would be advertised to be let at Michael- 
vidcd^coiS?* *"^ next, which was accordingly done. The defendant, on the 9th of July fol- 
not find a te- lowing signed this memorandum : — " Mr. Hunt has explained that his offer for 
rent it ap- the farm was 400/. only, and subject to this condition, he assents to the terms 

pearedtometo proposed in Mr. Wickens's letter. T. Hunt." It was also proved that a 

be worth by the - 

lit of AnguH; fSarmer of the name of Catlin was desirous of taking the farm ; but as the de- 

the tenaotbav. fendant would not allow him to go over it, he made no offer. On these facts 
these terms:— it was contended, for the defendant, that the tenancy existed till Michaelmas, 
Seaborr 1836, as the plaintiff had not found a tenant for it at a higher rent, and a 

amonnted to nonsuit was appUed for, which the learned judge refused, but reserved the 

asubstantiTe . . 

airreement at pomt. 

an, it was an * 

tion on the " Storks, Seijt, having obtained a rule accordingly in Easter Term, 

part o( the te- 
nant to allow 
any one wish. Kelly and Gunning, in this Term, shewed cause against the rule. — ^The 

ftraTto^ov^r ^^^^^'^cy having expired, the intention of the parties is to be got from the letter 
the land, and only. By that Lord Hertford agrees to continue the tenancy, if he could not 
Inff r^Md to^* ^^^ another tenant, and the tenant agrees to let Lord Hertford come on the 
dosOftbeagree- land to see the capabilities of the farm. [Lord Ahinger, C. B. — ^The differ- 
gnrand^andthe ence b, that one condition is expressed, but the other is only implied.] But 
njjficetoqnitat it is necessarily impHed, as no one would agree to take a large farm without 
1836, remained coming on the land. [Alderson, B. — ^Is it certain that it is an agreement at 
good. jji^ Qj. tijg^t it amounts to more than a proposal for an agreement?] It 
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may be contended that that is all it amoimts to. The Court then called Exchequer. 

the Marquis of 
Storks, Seijt., who with B. Andrews supported the rule. The question here '''^TroiiD 
is a bare point of law ; and the learned judge who tried the cause was of opinion Hukt. 
that the lessor of the plaintiff had given no evidence of having complied with the 
conditions of the agreement. It was incumbent on the plaintiff to shew that 
some one would have given more than 420/. a year for the farm, before the de- 
fendant was bound to let him go over the land ; and it was not necessary to 
do so in order to take the farm. In Watson v. Waltham (a). Lord Denman, C. J. 
held, that a power of entry was not necessary for the purposes of selling. 
The defendant bound himself as tenant the instant he signified his assent ; 
and being so bound, it was mutual, and Lord Hertford must shew that he has 
complied with the provision. The agreement only is to be looked at, as at 
common law a tenant b not bound to let his landlord enter on the land. 

Lord Abingbr. — I am of opinion this rule ought to be discharged. 
The agreement is not very formal, and is evidently not drawn up by a lawyer. 
It is an intimation by the agent of the marquis to the tenant, in the form of a 
letter, respecting a proposal made by the tenant ; and that intimation is plain. 
" I cannot accept you as a tenant permanently at the rent of 400/. ; but I am 
willing you should remain to Michaelmas next, but that is only on the condi- 
tion that, in the meantime, up to the first of August, I should have an op- 
portunity of knowing whether I can let the farm more to my satisfaction." 
Suppose, in answer to that, Mr. Hunt had said, " No ; I won't consent to 
that ;" then there is no doubt there would have been an end of the agreement. 
But, from the form the letter takes, it looks as though it were a substantive 
agreement on both sides, though not actually acceded to at that time ; for 
Hunt was to be at liberty to say " I won't accept these terms at all ;" the inti- 
mation, therefore, of his opinion is not binding on this occasion, and the con- 
tract is open. But the agent has put it into such a form, as if it were a 
conditional agreement on both sides, if a tenant should not be got by the first 
of August, then he was to remain in possession of the farm for a year. Now, 
if Hunt understood it was a positive agreement, binding upon him from the 
first of August, then he must have understood also the condition, which was, 
that the landlord, in the meantime, was to endeavour to get a tenant. And 
then the question is, if the condition is one which he himself prevents the 
landlord from performing, is he to be at hberty to take advantage of this 
breach of the agreement ? I apprehend it implies that the landlord will take 
the usual means of letting the farm ; and if Hunt meant to prevent his doing 
that, he should have so stipulated at the time the agreement was made. He 
might have said, " I will not consent to let anybody look at the farm." He 
does not do that ; but, before the first of August, it is found he does not mean 
to let anybody look at the farm. If he is cognizant of the full meaning of the 
agreement, he is practising a fraud. This may be illustrated by this case : — 
Suppose the landlord had said " I agree to accept you as tenant for one year, 
provided my surveyor reports to me the house and farm buildings are in a 
good and tenantable condition ; and then, afker consenting to this, when the 

(a) 2 A. & £. 485. 
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Exchequer » landlord sends his surveyor, the tenant says, " No ; I won't allow you to go 

J^^^ over the premises ; I shall lock my gate ;" would he be allowed to say the con- 

the Marquis of dition stipulated for was, that the surveyor should make a report, but that he 

tiEaTFoiiD ^j^ jjQ|. IjqqjjjJ iq igt ^g surveyor in ? How can you expect a farmer to take 

UuKT. a form without having first seen it ? The usual mode is by visiting, by your- 
self or others ; and it must have been understood by both parties that that mode 
would have been adopted. I beUeve there is hardly an instance to be found, 
in any lease, to provide that, for the last half year before the lease expires, 
the tenant shall be bound to let any individual, wishing to become a tenant, to 
look at the premises. There are stipulations undoubtedly to the effect that the 
landlord should be allowed, during the last year, to come on the land, for him- 
self or the in-coming tenant, in order to sow and prepare a crop ; but I have 
never seen such a clause as this, that where a landlord is about to let a farm, 
a person should come on the premises and look at it ; it is so fully imderstood. 
It appears to me to have been, manifestly, an implied part of the condition 
that an in-coming tenant should look at the farm ; and the moment the defen- 
dant intimates he would not allow it, the contract is at an end. Suppose that 
he had brought an action on this contract, he must have shewn he himself 
had faithfully performed it. Then, suppose the landlord had had an opportu- 
nity of getting a tenant at a rent of more than 400/. a year, but who had been 
obstructed on going to look at the farm, in consequence of which he declined 
becoming the tenant, could he have recovered on that ? I think not. Then, 
before the first of August, there is a departure from the contract, entered into 
between the agent, the landlord, and the tenant ; and we think, from that 
moment, the contract ceased. We think, therefore, there is no occasion for a 
new trial. 

fioLLAND, B. — ^I am of the same opinion. It was a condition precedent, 
that he should allow persons to inspect the farm, in order that they might see 
whether it would be worth the original sum Wickens had asked for it, namely, 
520/. a year, or that which he might ascertain irom communications with per- 
sons afterwards. There was a large space between 400/. and 520/. ; but how 
could it be ascertained what the farm was worth, unless the parties, who might 
wish to bid for it, might be at hberty to go over and view it. But then it is 
said, on the part of the defendant, that, to a person living contiguous to this 
farm, as Mr. Catlin did, it was not necessary for him accurately to look over 
the farm in order to enable him to make an offer. But it appears, from the 
letters of Catlin, he did mean so to do ; for he writes, saying he would go 
' over the farm without him. But Hunt says " No ;" so that Hunt was to have 
the whole of the contract completely in his hands ; or, in other words, he is 
to say, " I have entered into an agreement to take this farm for 400/., unless 
you can get a better offer ; and I will take very good care you get no more 
for it." 

Alderson, B. — I am of the same opinion. It appears to me that there 
really was no agreement at all. When you take the whole evidence together, 
the thing is plain enough. The defendant makes a communication to Wickens^ 
wherein he states he will not waive the notice he has previously given ; which 
was, in truth, a notice for him to quit at Michaelmas, 1835, unless the marquis 
will permit him to occupy the farm at a reduced rent of 400/, a year ; and. 
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upon that condition, he says " I will consent to waive my notice, and go on, Exchequer, 
and hold your farm." That is the proposal the defendant makes to the mar- doe^ 
qms's agent. The answer of the marquis by his agent is, " I will not consent the Marquis of 
to let you go on at a rent of 400/. ; that I absolutely refuse ; but I will try to ^=»t^o*^ 
let the farm, until the first of August next, for such a sum as Mr. W. says it b Hukt, 
worth ; and if I cannot let it by the first of August next, then, in that case, I 
will permit you to occupy it for one year more if you then choose to waive 
your notice." In the intermediate time, the defendant will not allow that to be 
done which the agent stated to be a condition precedent to his allowing him to 
live on the farm for one year. Under these circumstances, they stand on their 
original rights ; and the defendant, not having allowed the marquis to act on 
the condition, he must give up the farm on receiving notice to quit. 

Rule discharged. 



Palmer v. Waller, executors, and another. 

Jun^ 10. 

n^HIS was an action on a promissory note against the defendants as exe- lo an action 

cutors. The defendant pleaded, first, that the testator did not make the JJJ^°S t"*^' 

note ; secondly, that it was as to part an accommodation note ; thirdly, as to plead oTer, and 

the residue, payment. All the issues were found for the plaintiff, who there- aMi^nst tbem^ 

upon issued a fi, fa. de bonis testatoris si, &c. si non de bonis propriis, to the production of 

sheriff of Norwich, and upon a return of nulla bona, sued out a scire fieri in- roll cm fscire 

quiry to the sheriff of Norwich, where the defendant resided. At the scire J^ '"*'S''\ 

fieri inquisition the plaintiff produced the judgment-roll in the cause as evi- riif is sufficient 

dence of a devastavit, and Erving v. Peters (a) was cited, but the sheriff said ^?f f^^ 

it was strange he should have to decide upon a point of law, and directed the asseu to find 

jury to return that the defendant had not been guilty of a devastavit, * deoattaiM. 

J, Jervis having obtained a rule on a former day in this term, calling upon 
the defendants to shew cause why the sheriff should not amend the return^ 
or why there should not be an attachment for a false return, 

B. Andrews now shewed cause, and contended that this was an ex parte 
proceeding before the sheriff, and that the mere production of the judgment- 
roll did not shew assets. 

J. Jervis referred to Leonard v. Simpson (b), as directly in point, and 

Per Curiam, — Surely the judgment-roll was sufficient proof of assets for the 
sheriff, and that was uncontradicted (c). 

Rule absolute. 

!'m) 3 T. R. 185. scire Jieri inquiry, and the 3 & 4 W. 4, c. 42, 

|6; 2 N. C. 176. which gives costs in such inquisitions, whe- 

(c) See 2 Chit. Arch. Pr. 768-9, as to the ther the executors appear or not. 
•f proceeding against executors by 
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Z-^^' Doe d. Spencer v. Pedley and another. 



^T^^e wiSl g JECTMENT. This case came on in the Court of Common Pleas at Lan- 
ral devises to caster, before Lord Denman, C. J., but parties having agreed to state the 

J?sI^to his ^^"^ ^^ ^^® case, the following special case was drawn up for the opinion of 
brother, J. S., the Court. 

of his brother. On the 9th of October, 1804, a lease was granted by the Earl of Derby to 
J. S., for life, JqJ^j^ Spencer, his heirs, and assienis, of certain lands for three lives, and the life 

remainder to -, . »» i^ii ^.tx ti o«^ j 

their children, of the survivor. He entered under the lease, and m December, 1 820, made 
d°a ^'^cfauw'' ^^ ^^^* °^ which a fac-simile copy was set out. After directing his fimeral 
devised the rest expenses, debts, &c. to be paid out of his personal estate, and, in default of 
perty*noU)e?ore *^^ personalty, out of his realty, he proceeded : " I do hereby give and devise 
disposed of, and to my nephew, John Spencer, otherwise Holt, the natural son of my sister 
will with these Betty, and to his heirs and assigns, [all that cottage or dwelling-house in which 
words, " I also ^ j^Qyj resides, situate in Redvales, aforesaid, for and during the term of the 
to the S's. male natural lives, by which I hold the same under the Earl of Derby, to enter there- 
'^^ ' *h 1?"^ ** ^P^^ from the day of my decease, and I do hereby also (a)] give and bequeath 
main :" temhle, unto the said John Spencer, otherwise Holt, and to my brother, James Spencer, 
■ ?f 'c B^^nS ^ those messuages, cottages, and dwelling-houses, with the appurtenances to 
Parke^ B. that the same respectively belonging, situated at Bedlam Green, within Bury, afore- 
not*a sufficient ^^^» *° ^^^^ *^® same imto the said John Spencer, otherwise Holt, and James 
designatio per, Spencer, their executors, administrators, and assigns, equally as tenants in 
the individual common, to enter thereupon immediately after my decease.*' Then followed 
touke. a devise of a house to one Alice Cheetham, in fee, subject to the payment of 

beld premises 100/. to his wife. Then a legacy of 1000/. to his wife, to be paid out of his 
hi *hT'r8^^ *"^ personalty, and in default of the personalty he charged it on certain premises 
autre vie, and situated at Wrigley Brook, within Heywood, aforesaid ; and he gave her all 
by a' residuary ^® household, and other goods and furniture, beds, and bedding, plate, linen, 
clause, devised and china, to and for her own use and benefit absolutely ; he gave and de- 
wife and her vised all those two messuages or dwelling-houses, with the building, land, and 
heirs, he added premises thereto belonging, situate at Cut Gate, within Spotland, to his wife, 
do further Vive ^or and during the term of her natural life ; " and in case my nephew, the said 
unto my wife " jojin Spencer, otherwise Holt, should survive my wife, then immediately after 

the premises in,jT' • • . 

question :— her decease, I give and devise the same to the said John Spencer, otherwise Holt, 
Souirh^the**' ^^^ ^^^ assigns, for and during the term of his natural life ; and immediately 

last clause by after the decease of the survivor of them, my said wife and nephew, I do 

• 1^ • . " * * ' 

Li"ve the widow ^^^eby give and devise the same unto and equally to be divided amongst the 

only a life es- children of my said nephew, share and share alike, and their respective heirs, 

no such repug- ^ tenants in common." There was an executory devise over to the sons of 

nance to the re- hig brother, James Spencer, for life, remainder to their children. He then 

as to cut down devised to his widow, certain messuages and dweUing-house at Wrigley 

the estate in fee Brook, with the outbuildings, gardens, and lands, for her life, remainder to 

If a will con. 

tains passages (a) " The words within crotchets were will, and described the premises in question, 

cancelled by scored through ; and it was admitted that the subject to the question of the admissibility 

the testator, words scored through were struck out by the of any evidence to this effect to affect the 

they cannot be testator immediately before executing his construction of the will, 
called m aid to 
explain the re- 
maining parts of the will, but it must be read as if the cancelled pissj^ges were a blank. 
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^er natural son, James Ogden, otherwise Speneer, for life, remainder to bis 
nephew, John Spencer, otherwise Holt, for hfe, remainder to the children of 
John Spencer, and in default of issue, he devised the same to the sons of his 
brother, James Spencer, for life, remainder to their children. He devised a 
fetrm to his widow for her life, remainder to his natural daughter, Mary Ogden, 
for her life, remainder to the sons of his brother James, with a similar limita- 
tion. He devised a messuage, cottage, or dwelling-house, with its appurte- 
nances, to his widow for life, remainder to his niece for life, remainder to his 
brother James's sons, as before. • And the will concluded thus : — " And all the 
rest, residue, and remainder of my messuages, buildings, land, hereditaments, and 
premises, and all my personal and other estate and effects, not hereinafter dis' 
posed of , I do hereby give, devise, and bequeath, unto my wife, Ann Spencer, 
her heirs, executors, administrators, and assigns, for ever, or for and during 
all my estate, right, title, and interest therein (h), 

" [I do further give unto my wife, this house wherein I now Uve, also the 
cottage, and all the building, cattle, and every thing belonging to me in and 
about this house, Redvales, I also make my wife sole executor, and at her 
decease, my (c) Jane Spencer; I also entail my land to the Spencers* male 
heir [«tc], so long as one shall remain."] 

The testator died on the 27th of December, 1820, and Ann Spencer, his 
widow, entered into, and, until her death, remained in possession of Redvales, 
the premises in question, and devised all her estate and interest in them to the 
defendants. 

In October, 1835, she died. 

George Spencer, the lessor of the plaintiff, is the heir at law, and next of 
kin of the testator, John Spencer; and one of the cestui qui vies named in the 
lease is still living. 

The question for the opinion of the Court was, whether the said Ann 
Spencer, under the will of the said testator, John Spencer, took the whole 
estate and interest which he had in the premises in question. 

The case was argued in this term, by 

Cresswell, for the lessor of the plaintiff. — Under the specific devise of the 
premises in question, the testator's widow took only an estate for life ; and the 
remainder of the estate, pur autre vie, not being disposed of, the plaintiff is 
entitled to it as a special occupant. Reliance, perhaps, will be placed on the 
residuary clause ; but at the time of making that residuary clause, the testator 
had devised the premises in question, although he afterwards struck out that 
first bequest. [Lord Abinger, C. B. — ^We can't look at the will as if it had that 
expunged clause in it at all.] The act of the party in inserting that clause, is 
in the nature of a contemporaneous act, and may be referred to, to explain 
writing which may be otherwise ambiguous. [Parke, B. — ^No matter what took 
place at a former period; the question is, what the words now in the will mean, 
and you must read the paper as if that clause were blank.] When two parts 
of a will are clearly inconsistent, it has been held repeatedly that the latter is to 
stand (d) ; Shepherd's Touchstone, Sims v. Doughty (e), Constantine v. Con* 
stantine (/). [Lord Abinger, C. B. — It is a fallacy to say that the clauses are 



Exchequer, 



■ (b) The words within brackets were in- 
wrted by the testator in his own hand, im- 
mediately after striking out the words struck 
out before executing the will, and describe 
tbe premises in question. 



(c) " So in the original.'* 

(d) Ed. Preston, p. 402. 

(e) 6 Ves. 243. 
(/) 6 Ves. 100. 
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inconsistent.] If the specific devise is taken without the residuary clause', 
it is clearly an estate for life only. Doe d. Tofts v. Robinson (g). But the 
residuary clause coming before the specific devise gives an estate of inheritance, 
which is clearly inconsistent with the estate subsequently given. There are 
cases where, on an estate for life not being well disposed of, it has been held, 
that a subsequent residuary clause gives all the interest of the testator ; but in 
such cases there is no inconsistency, as the testator's intention may change in 
the course of his will. But the converse is not so ; and there is no instance 
where a preceding clause in a will, giving a larger estate, has been called in 
to explain a subsequent clause, giving a smaller. In order to give effect to 
all the words of the will, this property must be taken out of the residuary 
clause, which then operates as a good devise of all the preceding property 
mentioned ; and then the last clause of the will gives the premises in question 
after the life estate to the heir of the testator. That such words are sufficient 
to create an estate tail, appears from Corenden v. Clarke (A). [Parke, B. — 
You make that clause, then, amount to a revocation of every previous devise 
in the wiU.] Suppose a testator gives an estate in fee to A., and then by 
codicil gives it to B., without more, why is not that a revocation ? [Pttrke, 
B. — You must take the usual meaning of the words in both cases.] 



Coltman. — ^There are two objections to the construction last contended for. 
First, — Uncertainty as to the person who is to take as the Spencers' male heir. 
Secondly, — Houses do not necessarily pass under the designation, land (i), 
Hey don's case. Throughout the will the testator is specific, when he devises 
houses and when he devises lands ; it shews, therefore, he knew how to express 
the distinction. It is difficult to say what lands the testator meant in the last 
clause. Probably, having given a quantity of land to the sons of his brotha* 
successively, he meant to impose a limitation on them which the law will not 
allow. If that is not the construction, it is quite uncertain to what lands it 
does apply. So as to the Spencer's male heir, he probably meant some of his 
family, but that is not a proper designation. 

As to the opposition between the residuary and the specific clauses, the 
supposed inconsistency rests only on this, that the testator must have known 
the state of the law long before it was known to the profession, as it was not 
until the case of Doe d. Teffs v. Robinson, that the devisee of an estate pur 
autre vie was held to take an estate for his own life only. It is said there is 
no case where a residuary clause has been held to prevail, when followed by a 
specific devise, nor, it may be answered, is there any case to the contrary. 
Though a partial estate is given in one clause, and a residuary clause follows, 
giving the general interest of the testator, the residuary clause has been always 
held to carry every thing not otherwise devised, except in one instance (k), 
where, after a specific devise, the remainder was limited to the heir at law, 
which is really no exception. The cases are coUected in 2 Jarman'% Powell (I), 
and the result is, that the residuary clause conveys all the interest undisposed 
of, unless, in the words of Lord Eldon, " tliere is something like a declaration 



{g) 8 B. & C. 296. 
\h) Hob. 29. 

case, 2 And. 123. 



t 



187. Heydon'g 



{k) See 2 Jar. Pow. 108, and the autho- 
rities collected in the note. 
(0 Vol. 2, p. 102, et sftq. 
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plain to the contrary " (m) ; and this rule of construction was adopted by Exchequer. 
Lord Tenterden, in Doe d. Moreton v. Fossick (n). *DoeT 

Spemcb« 

Cresswell, in repl^. — Heydon's case (o) is relied upon for the position that Pedlet. 
houses will not pass under the word lands ; but there the words of the testator 
were, " I bequeath all that my house, lying in Launton, in the county of 
Oaford, with all other my lands, meadows, pastures, with all and singular 
their appurtenances whatsoever, lying in Watford, in the county of Hertford, 
to W. E. ;" and it was held, that a house in Watford did not pass under the 
devise, but there the testator clearly distinguished between his houses and hiis 
land. But how can it be said that under the words, " I entail my land," that 
any distinction is made ? 

Nor is there any imcertainty as to the person who is to take as male heir ; 
for, as his nephews are to take for life, and their children would take in fee» 
it is clear that the testator meant it to his own male heir, probably thinking it 
right not to fritter away the estate. Then, as the specific clause gives only 
an estate for life, and the preceding clause gives the remainder in fee, as the 
two clauses cannot stand together, the words must be'taken as put in by the 
testator, and the latter only be given effect to. 

Lord Abinosr, C. B. — I am of opinion that the defendants are entitled to 
take this estate. As to the last clause, if it had been sufficiently clear, the 
Court would have been bound to give effect to it, however inconsistent it 
might be with the other devises in the will ; but it appears to me, that that 
clause is not clear enough to have effect given to it. For, in the first place, 
there is no sufficient designatio persona, as Spencer's male heir may be the heir 
of John Spencer, or the heir of James, or his own heir, and therefore it is too 
ambiguous for a Court to act upon. It is probable he intended to do what 
the law will not permit : he meant, so long as the Spencers should continue, 
that the land should not go out of the family. We then come to the next 
question, whether the devise to his wife of a life interest in the premises in 
question, is so inconsistent with the preceding clause giving her the larger 
estate, that we must consider it as a revocation. It appears to me that the 
plaintiff rests on this fallacy, that as the rule is that when a testator makes a 
devise, and then another clearly repugnant, so that by no construction can 
they stand together, the latter clause only is to have effect ; but that rule is 
only applicable to cases where there is a clear repugnancy between two clauses; 
and another rule of construction adopted by the Courts is, that if you can't 
find the testator's intention clearly expressed in legal language in the will, they 
do not allow the words to give more than an estate for life, although in most 
of the cases the testator clearly intended to give a larger estate. But we can't, 
firom that rule, infer that the words in these clauses shew different intentions, 
or are inconsistent with one another. It might be that the testator doubted 
whether he had given his wife what he intended to give her, and then re- 
peated his devise. That is not inconsistent. It is at most an unnecessary 
repetition. I waited to hear if there were any case to shew that where a tes- 
tittor has given an estate to his heirs for ever, and then a clause follows giving 

(m) Cited in ijarman'% Powell, 119. (o) 2 Ander. 123. 

(«) 1 B. k. Adol. 186. 
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a life estate to the same parties, these clauses had been held tobeincomdstent; 
and in the absence of any such case, "we must give effect to the whole of the 
wiU ; and we cannot imply any intention in the testator to cut down the 
estate he had previously given. 

Parks, B. — I entirely concur. The first question is, whether the use of 
the words, ** I entail my land to the Spencer's male heir," makes any difference 
in this case. The 'words certainly are obscure; there is a difficulty to say 
what he means by the word land, and it is also difficult to say whom he means 
as the Spencer's male heir. It is enough for the Court to say, either that the 
words are so obscure that they cannot be given effect to, or that they apply 
only to the land devised to the Spencers. The words may have the effect of 
making the devise to the Spencers an estate tail, or may have been intended to 
prevent them from alienating ; but unless the words relate to the premises at 
Redvales, they cannot affect the present case. 

Then the other question arises, whether the additional clause, after leaving 
the residue to his wife, limits that residue to a life estate. There is no 
doubt that when the testator put his name to the wiU, the whole must be taken 
together, and no part is to be rejected which can be reconciled ; and that 
where two clauses cannot be reconciled, the last only is to be taken. The 
question, therefore, is, whether these two clauses are so irrecondleable. 
The first gives to his wife all the rest, residue, and remainder of his messuages, 
lands, &c. not hereinafter disposed of; the second clause gives her the house, 
&c. wherein he then lived ; and it appears to me that these clauses are by no 
means inconsistent. It is true, if the words stood alone in the last clause, 
there would be nothing to give them effect in passing the fee ; but I look at 
the other clause, and find they can be reconciled. If the words had been, " I 
leave to my wife, for life only" that would have been inconsistent with the 
residuary clause, but that would arise from the use of the word only. I am 
therefore of opinion, that the wife, under these two clauses, took an estate 
in fee. 

BoLLAND, B. — I am of the same opinion. There is no doubt the residuary 
clause would pass the estate to the wife ; and the question is, whether the 
following clause can vary the effect in point of law, when no different in- 
tention is shown by it. A great deal of learning on these matters is to be 
found in Williams v. Thomas (p), where Lord Ellenborough said it was unneces- 
sary to cite cases for the position, that a devise of the residue absolutely passed 
the fee, although heirs were not mentioned. The question here is, whether 
the second clause shews so expressly that the wife was not to take the estate 
in fee given by the residuary clause. Now in the judgment of the above case. 
Lord Ellenborough said, (q) " The omission of the word heirs is relied on ; but 
where the words of the residuary clause are so strong and clear for carrying 
the fee in this reversion, we cannot collect a contrary interest from the mere 
omission of the word heirs." The same may be said here. 

Gurnet, B. — I am of the same opinion. There is an express devise in the 



ip) 12 East, 141. 



i4) 12 East, 165. 
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residuary clause of an estate in fee, and nothing inconsistent with it in the Exchequer, 
subsequent clause. ^^ 

Spencer 
Judgment of nolle prosequi to be entered for the defendants. Peulet. 



Ballinger V, Ferris. 

TTRESPASS and false imprisonment. Plea — ^Not guilty. At the trial at Where mcon- 

the last assizes for the county of Monmouth, before Williams, J. it ap- Jhc pWndff for 

peared that the plaintiff was driving his waggon through the town of Chep- an offence 

stow, and upset, either wilfully or through inadvertence, a donkey-cart drawn J^foUJ xr«i- *" 

up in the street at its right side, and injured considerably both donkey and P»w ^^^^ 7 & 

cart. The bystanders, thinking the plaintiff culpable of the neglect, detained which he had ' 

him, and a few minutes afterwards the defendant, who was a police-officer, °°^ •*/" ^°™' 

* , mitted. and of 

came up and put him in custody in the lock-up house, where, after being de- which no com- 
tained for about an hour, he was allowed to go, on leaving one of his horses as ^^^ lohi^** 
a security for his appearance before the magistrate. On the charge being by the owner of 
heard before the magistrate, the plaintiff was fined 2/., on the payment of hel/^SSatHl 
which the horse was restored to him. On these facts it was objected, on the though thear- 
part of the defendant, that as he was acting bond fide in the exercise of his ^g the consuble 
duty, he was entitled to a month's notice of the action, under the Malicious ^^^^^^^^ 
Trespass Act ; and Beechey v. Sides (a) was cited ; but the learned judge act, he wa» en- 
thought notice was not necessary, as the defendant did not see the trespass Jjf'*^u? * .- 
committed, and it did not appear that complaint had been made to him by the of the action, 
owner of the cart. The jury found a verdict for the plaintiff, damages one 
farthing ; and the learned judge gave leave to the defendant to move for a 
nonsuit. A rule having been obtained accordingly, in Easter Term, 

Greaves now shewed cause against it. — ^The defendant was not entitled to 
notice, for s. 28 of the Malicious Trespass Act (h) says, " Any person found com- 
mitting any offence against the act, may be apprehended by any peace-officer or 
by the owner of the property injured, without a warrant." Now, as the plaintiff 
was not found committing the act, the defendant was not authorized in ar- 
resting. In Rex V. Curran (c), where an arrest was made under a similar 
act (d), it was held, that as the prisoner was not found committing the act, 
the arrest was illegal ; and, the arrest being illegal, the detention is illegal. 
In Beechey v. Sides there was an express charge given to the constable by 
the owner of the property, and there was no doubt about the act being wilful 
and malicious. In these cases the distinction is not whether the constable is 
acting bond fide, but whether he is acting within' the scope of his authority. 
[Alderson, B. — Surely, in Beechey v. Sides, no act was done within the scope 
of the constable's authority, but he justified in respect of acting bond fide."] 
Cook V. Leonard (f) bears out the distinction as to any part of the act being 
within the scope of the officer's authority. [Alderson, B. — In that case it 

(a) 9 B. & C. 806. (d) 7^& 8 Geo. 4, c. 29. 

(h) 7 &S Geo. 4, c. 30. (/) 6 B. & C. 361. 

(c) 3 Car. & P. 397. 
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Exthequer. ought to have been left to the jury to say, whether the party was actmg hmd 
Ballivoxe fi^ o^ not.] Nor was it left here ; it is impossible to distinguish the cases. 
_ *'• In Parton v. Williams (g) there is a dictum of Bayley, J's. that applies for- 

cibly : " All that Lord Kenyon could be understood to have said (A) is this, 
that inasmuch as the defendant had not a warrant, and as he was not acting 
on his own view, he was not acting in his character of constable, and therefore 
was not entitled to the protection of the 8th section (i) . [Lord Abinger, C . B. — 
It all turns on the 7 & 8 Geo. 4, c. 29, whether the constable is entitled to 
notice or not. He is entitled ; when he is acting in the execution of his office. 
Alderson, B. — He must be entitled to it, if he is in the wrong ; for if he be in 
the right it is not necessary.] 

Ludlow, Serjt., contrcL, — It may be admitted that the defendant was not 
justified in arresting : the only question is, was he acting bond fide ? In 
Beechey v. Sides, Taunton, arguendo, urged the same argument used to-day. 
" The defendant was not acting in execution of the act ; he was a wrong- 
doer." But, per Lord Tenterden, C. J., " If he acted lawfully, he would not 
require any notice whatever." He was then stopped by the Court. 

Lord Abinobr, C. B. — ^The Court are all of opinion that the officer acted 
illegally ; but the question is, whether he supposed himself to be acting under 
the authority of the act. . Now it would be very invidious and disastrous in 
its consequences, for a public officer to enter into all the minutiae of an act of 
parliament like this. The defendant must have been close by ; a statement 
was made to him, and he takes the plaintiff into custody, and detains him. 
It is questionable, perhaps, whether the act was not an accident ; and it might 
not have been malicious: the bystanders, however, thought it was ma- 
licious; consequently, although the officer may have acted bond fide, it 
perhaps was an illegal arrest, and a case for small damages. That being 
so, it is just the case where the act entitles the defendant to notice, to 
give him an opportunity of tendering amends. Therefore, though the act 
was not justifiable, it is pretty apparent that the defendant considered he was 
acting imder the authority of the statute. 

Bolland, B., concurred. 

Aldsrson, B. — It is quite clear that under the 41st section (k) of the act, 
the plaintiff would have no costs, as the judge has not certified he is satisfied 
with the action brought by the plaintiff. 



GuRNBY, B., concurred. 



Rule discharged. 



ig) 3 B. & Aid. 330. plaintiff, such plaintiff shall not have costs 

(h) In Positelhwaile v. Gibson, 3 Esp. against the defendant, unless the judge be- 

226. fore whom the trial shall be, shall certSy his 

(i) 24 Geo. 2, c. 44. approbation of the action, and of the verdict 

(*) 7 & « G. 4, c. 29; that section enacts, obtained thereon." 
that ** though a verdict shall be given for the 
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ASSUMPSIT by the indorsee against the acceptor of a bill of exchange. Where these- 
drawn by Needham upon the defendant, payable to his order three months ^mmcSadon** 
after date, at the house of — Robertson, Pleas — ^first, that the defendant ac- bill wm »ued 
cepted the bill for the accommodation of one — Robertson, without value ; and, fiJe*year8 after' 
secondly, that Robertson indorsed the bill to the plaintiff after it became due. *he bill had be- 
Replication — tti&t Robertson indorsed for value before the bill became due; no notice of 

and a traverse of the first plea. dishonour had 

been flriven to 
At the trial, before Gumey, B., at the sittings in term, it appeared that the any of the par. 

bill in question had been drawn on the 17th of July, 1830, three months after ^j^^Jhatw"' 

date, by Needham, and accepted by defendant for the accommodation of RO' the plaintiff did 

bertaon ; that it had been indorsed by Needham to Robertson; and that no no- IJJJjy ^l whoee 

tice of dishonor had been given by the plaintiff to any of the parties on the accommodation 

bill. The defendant had been absent from England for upwards of a year given, the 

after the bill became due ; but Needham had resided at Brighton, where he J".'? n»ight 

. fairly presume 
kept a shop for sixteen months afterwards. It also appeared, that pecuniary that the bill 

transactions had taken place between Robertson and the plaintiff. due was*inther 

On these facts, Gumey, B., told the jury, that it was pretty clearly an ac- hands of the 

commodation bill ; and that if it was indorsed after it became due, the plaintiff JJ^mmodation 

could not recover ; that if the bill was in the hands of Robertson when it be- it was given, 

came due, that accounted for its not being put in suit ; that if Robertson had afterwards. 

been called, he could have proved whether plaintiff were entitled to recover or 

not ; and that it was for them to say, whether the bill had been indorsed after 

it became due or not. 

The jxuy found a verdict for the defendant. 

J. Jervis now moved to set aside the ver<Uct, and for a new trial, on the 
grounds of misdirection and want of evidence. — It was not a question for the 
jury ; no evidence was given as to the time when the indorsement was made ; 
therefore, the defendant's plea falls to the ground. [Lord Abinger, C. B. — 
The question is, whether circumstances were not such as to point out the 
time. The bill was due in October, 1830 ; the action was brought in 1835. 
Is not that a fair inference, that the bill was in hands that could not sue when 
the bill became' due ?] It is submitted that is not a fair inference. The de- 
fendant was absent for many months after the bill became due. The question 
is, are we boimd on the mere staleness of the bill to go into facts, to explain 
why the bill had not been sued upon before. The learned baron ought not to 
have put it to the jury, that the plaintiff should have called Robertson, the 
affirmative being on the defendant. IGumey, B. — I thought the presumption 
was, that Robertson had used the biU ; and that the bill being payable at his 
house, and no notice of dishonour given, there was a fair presumption of his 
having taken it up ; and the plaintiff not having sued or made any appli- 
cation to the other parties on the bill, appeared to me to raise an inference 
that the biU was not in his hands when it fell due.] 
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Lord Abinobr, C. B. — I am of opinion the learned baron was perfectly- 
right in his direction. Unless the plaintiff chose to call Robertson to prove 
clearly that it was an accommodation bill, and indorsed before it was due, it 
is a very fair presumption, five years afterwards, when a stranger sues upon it, 
that it was indorsed after it was due ; and this presumption is very much 
strengthened by the circumstance of pecuniary transactions having existed 
between Robertson and the plaintiff. 

Parks, B. — I entirely concur. Both sides agreed that the burden of the 
issue was cast upon the defendant ; but the question is, whether primd facie 
evidence to support it was not given by him. The first point is, that the bill 
was made in July, 1830, and not sued on till 1835. I am not prepared to 
say that that alone would be sufficient to raise the presumption ; but here the 
bill was drawn by Needham for the accommodation of Robertson, and indorsed 
by Robertson ; it was clearly, therefore, Robertson's duty to take up the bill 
when due ; and if the bill had been then in the plaintiff's hands, it is probable 
he would have given notice to the defendant, which he did not do ; the pre- 
sumption, therefore, is that it was not. 

The second point is, that pecuniary transactions had taken place between 
Robertson and the plaintiff, and that very much corroborates the presumption. 

Rule discharged, (a) 

(a) See Brown v. Davies, 3 T. R. 80, and Boehn v- Sterling, 7 T. R. 427 ; Tinson t. Francu, 

I Camp. 19. 



Goods sold on 
a credit unez. 
pired, is a de- 
nial of any 
right of action 
by the yendor 
for the price, 
and therefore 
need not be 
specially plead, 
ed under the 
new rules. 



Broomfield V. Smith. 

T\EBT for goods sold and delivered. Plea — Nunquam indebitatus. At the 
trial, before Arabin, Seijt., at the Sheriffs' Court, in London, the defen- 
dant attempted to shew that the goods were sold on a credit not yet expired ; 
but the learned seijeant, on the authority of Edmunds v. Harris (a), refused to 
admit the evidence, and there was a verdict for the plaintiff. 

Barstow having obtained a rule for a new trial, 

Ryland shewed cause ; and contended, that it was quite against the principle 
of the new rules that such evidence should be given under the general issue. 
The answer set up by the defendant was of a debt debitum in prasenti solven- 
dum infuturo, and therefore should have been specially pleaded. Edmunds v. 
Harris, besides, is a direct decision on the point. 

Aldbrson, B. — ^The test of special pleading is, that it confesses the right 
of action in the plaintiff, and sets up subsequent matter to defeat it ; but this 
evidence here denies the right of action altogether. Edmunds v. Harris has 
been overruled in this court in two or three cases. The evidence here admits 
the debt, but attempts to set up an answer in excuse of payment. 



(a) 2 Ad. & £11. 414. 
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Lord Abinosr, C. B. — ^The evidence clearly shews that the plamtiff's ^^che^uer^ 
c»use of action had not yet accrued. It has been already decided, that when Bboompieli> 
goods are sold on a special contract, which has not been performed, and the 
plaintiff declares an implied assumpsit, the defendant may set up the special 
contract under non-assumpsit (b). 

Rule absolute. 

(6) Cousins v. Paddon, 2 C. M. & R. 547,, ante vol. 1, 305. 



Williams v. Piggot. 

A RULE had been obtained for setting aside the appearance entered by the Senriceofa 

plaintiff for the defendant, under the 12 Geo. 1, c. 29, s. I, and all sub* nums, under 

sequent proceedings, on an affidavit by the attorney of the defendant, that he -H^-»; , 

had not been duly served with the wnt of summons. that the writ 

came to the 
poMeuion of 
Erie shewed cause on an affidavit by the clerk of plaintiff's attorney; thedrfeodant s 

stating, that after several ineffectual attendances at the house of defendant to yaieot to per-* 

serve the writ, he served it enclosed in a sealed envelope on a maid- servant of •<»»1*«^»«» 

the defendant, at the door of her house ; that the servant took it into the 

house, and he believed the defendant was at home at the time and received the 

writ ; that he waited for an answer, and in about five minutes a man came 

out of the house, whom he requested to bring back the note, but he answered, 

** I can't do that ;" and he contended, on the authority of Rhodes v. Innes (a), 

that this was equivalent to personal service. 

Mansel, contrcL, — ^The statute (b) shews clearly that the service required 
must be personal ; for it provides, that the plaintiff shall serve the defendant 
personally. If there is any difficulty in serving a defendant, the mode pointed 
out by the Uniformity of Process Act (c) should have been pursued. Serving 
process in a letter is clearly not sufficient. Ridpath v. Williams (d), and Rhodes 
V. Innes, may be considered as overruled by Digby v. Thompson (e), and 
Thompson v. Pheney (/). 



Lord Abingsr, C. B. — I think we should have been disposed to have given 
this case more consideration, had it not been for the decided cases. It is 
true the words of the statute are " personal service," but what should be 
deemed personal service the act has not defined. Suppose a man has received 
a writ of summons by letter, and he answers that letter, would that be per- 
sonal service ? In one sense it would not. So, again, if the clerk threw 
down the writ in his' presence, and he afterwards sees him take it up, that is- 
not personal service in one sense of the words ; but it is equivalent to all the 
statute meant. Here there is a circumstantial affidavit, from which it may be 
inferred the defendant did receive the writ. Her attorney swears it is not 
personal service ; but she does not deny that she had possession of the writ, 
nor, with the other affidavit before her eyes, does she venture to say that it is 



(a) 7 Bing. 329, 1 Dowl. P. C.215. 
t^) 12Geo. 1, C.29. 
(c) 2 W, 4, 9. 9, 8. 3. 



(rf) 3 Bing. 443, 11 Moore, 333. 
(«) 1 Dowl. 363. 
(/) 1 Dowl. 441. 
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not true. It appears to methat all the statute required was, if the party, on 
making affidavit of personal service, shew such circumstances as shall persuade 
the Court that the defendant has received the writ, it is sufficient ; the rule» 
therefore, must be discharged with costs. 



BoLLAND and Gurnet, Bs., concurred. 



Rule discharged with costs. 



Elizabeth Ashbee, Administratrix of John Ashbee^ 

V. PiDDUCK and another. 



Where to debt 
on bond condi- 
tioned for the 
Payment of 
400/. the de- 
fendants plead- 
€& payment of 
800/. oott diemy 
held ill on de- 
murrer. 

Where a 
bond has been 
given for the 
payment of 
rooneyon a cer- 
tain dav by A., 
B., and C'., 
jointly, and it 
does not appear 
on the face of 
the bond that 
B. and C. are 
only sureties, it 
is no defence in 
an action on the 
bond against 
B. and C. after 
A**s death, to 
plead that A. 
was the princi- 
pal, and that 
the plaintift' 
had released 
A .^s executor 
before bring, 
ing the action. 
It is not ne- 
cessary to set 
out a breach in 
debt on a mo- 
ney bond, as 
the bond cre- 
ates the debt, 
and the condi- 
tion and defea- 
sance must be 
stated by the 
defendant. 



"FjEBT. The declaration stated that the defendant, together with one 
Hannah Harrison, since and hefore the commencement of the suit de- 
ceased, to wit, on the 7th of January, 1815, by their certain writing obliga- 
tory, sealed, &c., acknowledged themselves to be held and firmly bound unto 
the said John Ashhee deceased, in 2800/. above demanded, to be paid to the 
said John Ashhee; yet neither did the said H. Harrison, deceased, in her life- 
time, nor did the said defendants, pay to the said John Ashbee during his life- 
time, nor have the said defendants since his decease, nor hath either of them 
at any time, paid to the said plaintiff, as administratrix as aforesaid, though 
often required, the 2800/. above demanded. 

The defendant, Isaac Pidduck, craved oyer of the bond, which was accord- 
ingly set out, and also of the condition, which was, that if H. Harrison and 
defendants, their heirs, &c. should pay to the said John Ashhee the full sum of 
1400/. together with interest, &c. on the 7th of July then next, the obligation 
should be void. He then pleaded, as to the sum of 800/. parcel of the said 
sum of 1400/. in the said condition mentioned ; that after the 7th of July, in 
the said condition mentioned, and after the death of the said H, Harrison, and 
after the decease of the said John Ashhee, and before the commencement of 
the suit, to wit, on, &c., he the said defendant Isaac Pidduck, and the other 
defendant, Thomas Neame, paid to the plaintiff, as administratrix as aforesaid, 
the said simi of 800/. in the introductory part of this plea mentioned, and 
parcel of the said sum of 1400/. in the condition mentioned, together with all 
interest then due on the whole of the said simi of 1400/. in the condition 
mentioned ; concluding with a verification. And the said defendant, Isaac 
Pidduck, as to the said 600/. residue of the said sum of 1400/. in the condition 
mentioned, pleaded that he and the defendant, Thomas Neame, made and 
joined in the said writing obligatory, at the request of the said H, Harrison, 
as the sureties only of her, the said H, Harrison, to the said John Ashbee, in the 
said writing obligatory mentioned ; and that after making of the said writing 
obligatory, and after the said 7th of July, 1815, in the said condition of the 
said writing obligatory mentioned ; and before the commencement of this suit, 
to wit, on, &c., the said H Harrison duly made and published her last will 
and testament in wiriting, and thereby nominated and appointed Robert Har- 
rison executor thereof; and that afterwards, to wit, &c., the said H, Harrison 
died without having altered or revoked her said will ; and that afterwards, 
and after the death of the said H. Harrison, to wit, on, &c.« the said Rober1( 
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Harrison duly proved the said last will of the said H, Harrison, and took upon Exchequer. 
himself the burthen of the execution thereof. And the said defendant, J, P:, Ashbeb 
further says, that afterwards, and after the death of the said H, Harrison, and ^ v* 

PlDDUCK 

after the death of the said John Ashbee, and whilst the plaintiff was such ad- 
ministratrix as aforesaid, and whilst the said Robert Harrison was such executor 
as aforesaid, to wit, on the 21st of April, 1831, by a certain indenture, &c. 
(setting out deed of composition between the said Robert Harrison and his 
creditors, by which he conveyed all his real estates, and also assigned and 
transferred all his debts and sums of money, goods, chattels, and effects, to 
certain trustees, of whom the defendants were two, upon trust to pay a divi- 
dend to such of the creditors who should agree to take the dividend in fall 
satisfaction of their debts, and should sign and seal the said deed, whereby 
they agreed to release the said Robert Harrison from all further claim.) The 
plea then alleged that the plaintiff, being one of the creditors of the said Robert 
Harrison in respect of the said 600/., in the introductory part of the plea men- 
tioned, as such administratrix as aforesaid, did sign and seal the said indenture 
in token of her agreement to partake of such dividend, and that except, as 
aforesaid, the said Robert Hdrrison was not, at the time of signing and sealing 
the said indenture, indebted to the plaintiff in any further or other sum of 
money whatsoever. Verification. 

The other defendant suffered judgment by default. 

The plaintiff demurred to the first plea, and assigned the following causes, 
viz. : — ^That the said first plea is wholly irrelevant, inasmuch as it is not 
pleaded to any part of the sum demanded in the declaration, but to a different 
sum, namely, parcel of the said sum of 1400/. mentioned in the condition of 
the said writing obligatory ; and also that a payment of a part only of the said 
sum of 1400/. after the day mentioned in the condition, was no satisfaction or 
discharge of any part of the penal sum mentioned in the said writing obliga- 
tory, and demanded in the declaration ; also, that the plea doth not traverse, 
or confess and avoid the cause of action in the declaration mentioned, or any ■ 
part thereof; also, that pa3niient of part of the sum mentioned in the con- 
dition of the bond, after the forfeiture of the bond, cannot be pleaded in bar 
of this action, which is for the recovery of the penalty of the bond. 

The plaintiff also demurred to the second plea, assigning the following 
causes, viz. : — That the said plea is wholly irrelevant, inasmuch as it doth not 
appear that the said Robert Harrison, either as the executor of the said Hannah 
Harrison or otherwise, was ever in any respect liable to pay to the said plaintiff, 
either as administratrix as aforesaid or otherwise, any part of the said money, 
either in the said writing obligatory, or in the said condition thereof men- 
tioned : nor how the said supposed release in the said plea mentioned was 
or is any discharge to the said defendant, Isaac Pidduck, and the said Thomas 
Neame, or either of them, of or from any part of the said sum in the decla- 
ration above demanded, nor how the plaintiff was one of the creditors of the 
said Robert Harrison in respect of the said sum of 600/. as in the said last 
plea is alleged ; also, that the said Robert Harrison, being in law a stranger to 
the bond, a release to him could not operate as a release to the obligors of the 
bond, or any of them, nor could any satisfaction of the bond or any part thereof 
accrue from him ; and also, that the said plea doth not traverse, or confess 
«nd avoid the cause of the action in the said declaration mentioned, or any 
part tliereof ; and also, that the said plea is pleaded to parcel of the sum of 
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1400/. in the condition of the said writing obligatory mentioned, and not to 
any part of the snm demanded in the declaration : whereas, inasmuch as the 
penal sum mentioned in the bond became a debt at law on the forfeiture of the 
bond, and as the said penal sum is the sum demanded in the declaration, the 
last plea ought to have been pleaded to parcel of the penal sum ; and also, 
that the alleged release in the last plea mentioned, is therein stated to have 
been a release of 600/., parcel of the said sum of 1400/. in the condition men- 
tioned ; but a release of parcel of the last-mentioned simi, after the forfeiture 
of the bond, was no release of the sum demanded in the declaration, which is 
the penal sum mentioned in the said writing obligatory, or any part thereof. 
Joinder in demurrer. 



Addison, in support of the demurrer, was stopped by the Court, who called 
upon 

Erie, — The first plea is good as a plea of solvit post diem, in pursuance of 
the statute («). [Lord Abinger, C. B. — How do you make it out a plea of 
solvit post diem P — ^for though payment post diem is pleaded as to 800/., to 
the remainder there is no plea at all.] The words of the statute are peculiar, 
and make it a good plea as to part post diem. [Lord Abinger. — ^The statute 
does not allow such a plea. The bond was forfeited by non-pa3rment on the 
day mentioned in the condition.] Then as to the second {)lea, Hannah Har- 
rison was the principal, and the defendants were only sureties to this bond ; 
and if they are compelled to pay upon this bond, they may recover imme- 
diately from Hannah Harrison's executor, on an implied assumpsit. The 
release to Hannah*^ representative was a satisfaction of the debt. [Lord 
Abinger, C. B. — How does it appear that the defendants are sureties ? — ^you 
could not give it in evidence. I don't see how you can rely on a release given 
to the executor of a joint obHgor, the surviving obligor only being liable. 
The statute does not give a plea of release ; it only allows the plea of payment 
post diemJ] Then there is an objection to the declaration, as it does not ap- 
pear on the fetce of it, that Hannah Harrison may not have paid the plaintiffs. 
The declaration alleges that neither Hannah Harrison nor the defendants paid 
John Ashbee during his lifetime, nor have the defendants since John Ashbee'a 
decease paid the plaintiff, as his administratrix. It is consistent, therefore, 
with this statement, that Hannah Harrison may have paid the plaintiff after 
the death of her husband. 

Addison. — No breach is necessary to be shewn in debt on bond. It has 
been held in assumpsit, that no breach is necessary to be stated, if the plaintiff 
states that the defendant is indebted to him. So in debt on bond, we shew 
that the defendants are indebted, and it is not necessary on principle to set 
out any breach. The bond creates the debt, and it is for the defendant to 
shew the condition and defeasance in answer. 



Erie. — By uniform practice, the plaintiff in debt on bond must shew that 
the inoney has not been paid. 

(a) 4 Ann. c. 16, s. 12. 
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Lord Abingbr, C. B. — ^We think it is not necessary that a breach should Exchequer. 
be stated. The bond creates the debt ; and Mr. Addison has put it on the Ju^J^e 
right ground, that the answer should come from the defendant. v. 



PiDDUCr. 



BoLLAND, B. and Gurnst, B. concurred. 

Judgment for the plaintiff. 



Davenport «?. Davies. 

INDEBITATUS ASSUMPSIT to recover a bet. Plea-^non assumpsit. Where the par. 

The foUowmg particulars of demand were delivered :— S^uted*" 

" This action is brought to recover the sum of thirteen poimds, viz. eleven that the action 

deposited by the plaintiff, and two pounds deposited by one Roberts, JSovct a^et ^ 

in the hands of the defendant, as stake-holder, and won of the said — — jo»t by R., 

Roberts by the plaintiff, on or about the 25th day of November last." plaintiff was 

At the trial, before Lord Denman, C. J., at Liverpool, at the last Lent as- °^"9** ?y *"*■ ^ 

particular, and 

Sizes, it appeared that the plaintiff had made a bet with Roberts of 10/. to 1/. could not sheir 
that he was worth 3000/., and that he would prove it by ten o'clock the next ^ Ih^ilrtbe**' 
morning. The same parties had previously made a bet of 1/. on the same fore the event, 
subject, and the money of both wagers was deposited in the hands of the de- 
fendant, as stake-holder. The plaintiff having failed to prove that he had 
won the bet, claimed to recover the 10/. deposit, on the ground of having re- 
voked the bet before the event ; and evidence was tendered to that effect at 
the trial. The lord chief justice was inclined to nonsuit, on the ground of the 
variance between the evidence offered and the particulars ; but he reserved 
the point, and left it to the jury to say, whether there had been any revoca- 
tion. The jury found for the plaintiff, with 10/. damages. 

W. H. Watson having obtained a rule accordingly, to set aside the verdict 
and enter a nonsuit, 

Wightman now shewed cause. — ^There was contradictory evidence in this 
case ; the other side claimed the whole deposit ; but their witnesses were not 
believed, and there was clear evidence of the plaintiff having claimed the 
money before the event. [Lord Abinger. — ^The question is, whether the par- 
ticulars of demand are not binding as to the fact of the wager being decided.] 
The defendant was not deceived in that, as the stake-holder must have known 
whether the event had happened or not. A man is not bound so strictly by 
his particulars, as to be thrown over on any little variance, if he points out the 
particular money. No case goes the length of saying, that if a man claims 
more than he is entitled to by his particular, or claims money in a different 
right, that he is thereby precluded from recovering it. Lambirth and another 
V. Roff, (a) shews that where the defendant has not been misled by the par- 
ticular, a trifling variance between tbe particular and proof is immaterial ; and 
Harrison v. Wood{b), is to the same effect. 

Lord Abingbr. — ^We think this particular is calculated to mislead. The 

(a) 8Bingh.411. (6) lb. 371. 
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Davekfobt special declaration. From the natm'e of the particular, the defendant might 

^ ^* have prepared himself with a host of witnesses, to prove that the plaintiff had 

lost the wager ; and how can it be said, that the plaintiff is entitled to turn 

round and say, I abandon that claim, and will proceed to prove I rescinded the 

bet before the event. The rule, therefore, must be absolute. 

Rule absolute. 



Shepherd and another v. O'Bryen. 

I' ^ *"5?*^' T^ *^ ^^*^ •^* /^pTWff had obtained a rule to set aside the capias and cancel 

of debt stmte the the bail bond, upon a defect in the affidavit to hold to bail, which stated, 

^fc^toSiS* " ^* '^' ^' °^ ' ship-broker and agent for James Shepherd and E. L. D:, 

plaintiff in 40/. of &c., owners of the ship called &c., maketh oath and saith, that Edward 

J^*li5!'b^rd ^'^nf^ is justly and truly indebted unto the said J. S. and E. L. D. in the 

ayewelof the sum of 40/. for the hire of a certain berth on board the said ship, let by the 

Ey the phdnTiff said J. S. and E. L. D. to the said Edward O'Bryen, and at his request." 
to the oefen- 

hi8° request! Alexander shewed cause, and relied on Brown v. Cramier, 6 Taunt. 389. 

/. Jervis, contrcL. — ^That case does not proceed on the point objected to ; 
for there it was admitted there might have been enjoyment under the contract, 
but non constat here that there was any ; and it is quite consistent with this 
affidavit, that the defendant might have hired the berth and not gone. Lord 
Ellenborough has likened passage money to freight, in not being payable till 
the arrival of the vessel. [Parke, B. — Suppose the contract was, that the de- 
fendant should pay the passage money on being taken down to Edinburgh, the 
question is, whether the plaintiff would not be indictable for peijury, in swear- 
ing the defendant was indebted to him ?] The cases shew the word indebted 
has not that force. It has been held frequently, that " being indebted" is 
mere inference. Thus, on bills of exchange, it must be sworn that the sum of 
money is due and unpaid, or that the period has elapsed (a). Suppose a place 
were taken in the mail, and the party is not there at the time of departure, and 
the coachman fills up the place, would there be a debt due ? [Parke, B. — ^That 
would be matter of defence, and go in reduction of damages. Does the ordi- 
nary form state that the party has been actually on board ship.] The words 
in Chitty's Forms, 25, are, " for the passage of the said C. D., in and on board 
of a ship or vessel of this deponent." [Parke, B. — ^That applies to a breach, 
where the money is to be paid at the end of the voyage. The question is, 
whether this affidavit is not sufficient, where the contract is to pay the money 
at the time of taking the berth ?] If the contract were so, it would be suffi- 
cient, no doubt. [Alderson, B. — Is it not the criterion of an affidavit, that if 
it is not true, the deponent may be indicted upon it for perjury } 

Parks, B. — On looking at Brown v. Gamier, I think it is an authority to 
consider this affidavit sufficient. There, though the point was not expre^y 

(a) Sec JCir* v. Almond, 1 Dowl. P. C. 318 ; Edwards v. Die*, 3 B. k Aid, 495. 
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made, the objection appears rather stronger than in this case ; for it was not 
stated that the carriages were hired by the defendant : now those words are in 
this affidavit ; and, on looking at the form in which it is sworn, I think the 
plaintiff might be indicted for perjury upon it, if the contract were as Mr. 
Jervis suggests. With respect to those instances where the word indebted 
has been held not sufficient to enable a party to be held to bail, they arise in 
the cases where a debt arises from inference of law, or where there is a cfe- 
bitum in prtesenti solvendum in futuro, in which, although the party is in a 
sense indebted, the affidavit must shew that the day of payment is passed. 
In other cases, the word indebted must have its full effect. 
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Holland, B. — I also think the affidavit is sufficient, on the authority of 
Brown v. Gamier, but I should have preferred that it had stated the debt to be 
due on the contract being made. 

Alderson, B. — I am of the same opinion. It appears to me that full effect 
must be given to the word indebted, except in the cases pointed out by my 
brother Parke. 



Gurnet, B. concurred. 



Rule discharged. 



Lloyd v. Jones. 

T JERVIS had obtained a rule for setting aside the service of a copy of 
the writ of summons in this cause, of which the following was the in- 
dorsement : — ** This writ is issued by William Loaden, of 32, Gt, James Street, 
Bedford Row, agent for the plaintiff in person, who resides at Barmouth," on 
the ground that the writ did not appear to be sued out, either by the plaintiff 
in person or by his attorney. 

Sir Gregory Lewin now shewed cause ; and contended, that section 12 of 
the Uniformity of Process Act (a) did not require the name and place of abode 
of an attorney to be stated, where the writ was sued out by the plaintiff in 
person. Now although Mr. Loaden is an attorney of this court, in fact the 
plaintiff is conducting his cause in person, and the section is complied with by 
the insertion of plaintiff's residence. 

Sed per Curiam, — ^The rule requires the writ to be sued out either by the 
plaintiff in person or by his attorney ; here it is by neither ; for Mr. Loaden*^ 
name appeared not as an attorney but as agent. The rule, therefore, must be 



Where a writ 
of suminoiit 
was indorsed 
as ^' issued by 
W. L., agent 
for the plain- 
tiff"— &fW, 
bad. 



Absolute, with costs. 



(a) 2 W. 4. c. 39. 
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1. In an ac- #^ASE against the sheriffs of London for a false return to a writ of fi./a, 
return to a The declaration stated, that " the defendants seized and took in execution 

^^lUtnT^ divers goods and chattels of the said Chorge Allen, of great value, to wit, of 
steted, that the the value of the monies so indorsed and directed to be levied as aforesaid, and 
s^d^amd took '^ levied the same thereout." The defendant's plea traversed, " that they 
in execution seized or took in execution any goods and chattels of the said George Allen, 
ftcfam^ fevW ^^ /wterf the monies so indorsed and directed to be levied by the said writ, 
the value, &c. or any part thereof, modo et/ormd. Special demurrer and joinder. The mar- 
Held^ that the ginal note to the demurrer stated, ** that the plaintiff will contend that the 
dT'da ****d'd ^^^^ ^® ^*^' because it traverses an allegation in the conjunctive, which might 
not seize or have been supported by proof in the disjunctive, the effect of the traverse being, 
^il^eo^ ^^^^ ^^ impose on the plaintiff more extensive proof than is by law essential to the 

too large, and support of his case." 

that it ought to 

have been in 

the disjunctive. Miller, in support of the demurrer, cited Goram v. Sweeting (a) and Moore 

2. In such an „ ^^ /lx 

action, where V. Bonecott (b), 

the sheriff re- 

lonay it is suf- James, contrd, — The plaintiff is bound to prove more than the seizure ; for 
fa!fe e^r^ although the sheriff may have seized, he would be compelled to withdraw his 
for the plaintiff execution if there was a prior extent : he should, therefore, prove that he ob- 
tbe'aheriff *^ tained the money. [Lord Ahinger, C. B. — ^Why is he bound to prove more 
seized the than that the sheriff seized ? he is not bound to prove a negative.] In 

O'Brien v. Saxon (c), it was held, that the facts of the plaintiffs trading, the 
act of bankruptcy, and the petitioning creditor's debt, constituted only one 
issue ; and in Wray v. Lord Egremont (d), Patteson, J. said, that on the 9th 
section of 21 Jac. 1. c. 19, the words serve and execute have the same mean- 
ing ; so here, the seizing and levying form one transaction, and are convertible 
terms. 

Lord Abinger, C. B. — If you can shew us any authority that the plaintiff 
is bound to prove more than the seizure by the sheriffs, that, of course, will 
have its weight, but without authority, if you take it on analogy, when the 
plaintiff states enough to maintain an action, the answer must come from the 
other side. You had better amend, if you have any case. 

Judgment for the plaintiff, with leave for the defendant to amend. 

(a) 2 Wms. Saund. 204, and authorities (b) I Bing. N. C. 323. 

in note 207 ib. n. 24. (c) 2 B. & C. 008. 

(cQ 4 B. & Ad. 122. 
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TRINITY TERM, 1836. 123 



Rose v. Edwards. Evcheguer. 



TNDORSEE against the indoreer of a bill of exchange for 25/., drawn by A. the brother 

T. Davies upon T. Moore, and indorsed by Davies to the defendant, and by dl„*^®.2^^5°;i, 

him to the plaintiffs. There were also counts for goods sold and delivered, bis shopman, 

and on an account stated. Pleatf — ^to the first count, Ist, that defendant did i^ority to onler 

not indorse the bill to the plaintifi'; 2ndly, that he had not due notice of dis- I" goods for 
^_ m 1 , -^ *"* Bhon, A. 

honour. To the other counts — ^non-assumpsit. was indebted to 

At the trial, before Lord Abinger, C. B., at the sittings at Westminster after 'j^jj ^^^^^ *" 
last Easter Term, it appeared that the plaintiffs were china manufacturers, being pressed 
residing in Staffordshire, and carried on their business in London by an agent. ^eS^rSui of 
The defendant, John Edwards, was a carver and gilder in Shepherd's Market, exchange, 
Oxford Street, His brother, William Edwards, had formerly had a crockery- g^J3 hyc!^' 
shop in the same street, but had become insolvent. He had, however, en- »nd p., and 
tered into a composition with his creditors, who agreed to accept 2s. 6d. in indorsement of 
the pound from William, and 2«. 6d, in the pound from John Edwards, upon ^® ^hM?^iI!;*' 
which the business was assigned to John, the defendant, who continued to for 25/. he de- 
carry it on, William and his wife occasionally appearing in the shop to attend J^g'^J*^ ,„^l5^ 
on customers; as well as the wife of the defendant ; and the defendant's name up the balance 
was put over the door. It appeared, also, that the defendant had admitted Jo*the defen!"^ 
his responsibility for aU goods ordered for the shop, and that orders for goods dant's shop, 
given by persons attending in the shop had been paid by the defendant. The on the bill and 

plaintiffs were creditors of William Edwards in the amount of 87/., in respect ^^ goods sold 
- . . against the de- 

of which the defendant paid the 2s. 6d. composition due from him, but William fendant, it an. 

had neglected so to do. On application for this composition to William, SSLndant'V in! 
amounting to 11/. odd, he offered the bill declared upon, and requested dorsement was 
that goods should be supplied to the china shop to make up the balance, the bim ot with^ 
defendant's wife joining in the order. The plaintiffs consented to this, and his authority.— 
took the bill of exchange, which was indorsed by the defendant, and supplied it appeared by 
goods to the amount of 14/. 0^. 8d. It appeared, however, that the indorse- *J* *^h***"^ 
ment was not in the defendant's handwriting, and that it had not been made were not fur- 
with his authority. No notice of dishonour to the defendant was proved. "^?* f°th*'* 
On these facts the plaintiffs contended, that though they might not be en- bill alone, but 
titled to recover the whole amount of the bill, they were, at all events, en- °° ^^ defenl 
titled to recover the amount for which they had supplied goods. dant also, the 

The defendant contended that he was not liable for the goods on the order entitled 'ttTre! 
given, and that if he were, the plaintiffs had taken the bill as pa3nnent, and c®^*' on the 
by not giving due notice of dishonour had made it their own. The lord chief gold, 
baron thought that if the taking of the bill by the plaintiffs had been relied 
upon as payment, the fact should have been pleaded ; and he told the jury 
that if they thought William Edwards had a general authority to buy goods 
for the defendant, to find a verdict for the plaintiffs on the second count, with 
nominal damages ; and he gave the plaintiff leave to move to increase the 
damages to 14/. 0^. Sd., and the defendant to move to enter a verdict for 

k2 
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himself. The jury havmg found accordingly, cross rules were obtained on a 
former day in this term, pursuant to the leave reserved. 

Kelly and V, Richards for the plaintiffs. — ^The substance of the contract 
was to sell goods, and to pay for them by a bill of exchange. [Lord 
Abinger, C. B. — ^What has occurred to me is, the contract may have been, not 
to sell goods and to pay money for them, but to sell goods for a specific bill of 
exchange.] It is submitted, that if the contract were to deliver goods for a 
bill, and the bill be not paid, a count for goods sold lies : but it is objected, 
that a debt being due from a third party to plaintiff, that debt was to be paid 
by a bill of exchange given by the third party, and a parcel of goods were deli- 
vered by the plaintiff, to make up the balance of the bill. But if the goods 
were delivered under the contract, and the brother had given no bill at all, 
then the plaintiff could recover for goods sold ; as where the contract is, to 
pay by bill at three months, directly the bill is dishonoured, the plaintiff may 
bring indebitatus assumpsit, [Lord Abinger, C. B. — Suppose a man sells 
goods for a bill in existence, and to which the buyer does not put his name, 
could he recover on a count for goods sold ?] We must go by steps : 1st. If 
no bill had been deUvered at all, goods sold would lie ; 2nd. But the bill con- 
tracted for not having been delivered, it is the same as if none had been deli- 
vered at all. True, the plaintiff supplied goods on the credit of the bill, but he 
did not undertake to deUver goods on a bill bearing a forged indorsement of 
the defendant, and the defendant is estopped from saying that it is a forgery. 
[Parke, B. — ^The points to be decided are, 1st. Is there sufficient evidence in 
this case to support a count for goods sold and delivered ; and, 2ndly, Whe- 
ther the party who ordered the goods had authority as agent.] The jury 
found that there was authority in William to order the goods, and that the 
defendant was liable. [Parke, B. — I understand though the jury have found 
the fact of agency, as all points were reserved, it is still open to argument.] 
The evidence given satisfied the lord chief baron and the jury, of authority in 
the shopman to bind the defendant. [Parke, B. — Supposing you to have got 
■over that difficulty, the question arises, whether, where a bill is given in ex- 
change for goods, the inference can arise, that the bill was not given as pay- 
ment, but as security for payment. Lord Eldon says, in Ex parte Black- 
bum (a), "I take it to be now clearly established, that if there is an antecedent 
debt, and a bill is taken, without taking an indorsement, which bill turns out 
to be bad, the demand for the antecedent debt maybe resorted to. It has 
been held> that if there is no antecedent debt, and A. carries a bill to B. to be 
discounted, and B. does not take A.'s name upon the bill> if it is dishonoured 
there is no demand, for there was no relation between the parties except that 
transaction, and the circumstance of not taking the name upon the bill is evi- 
dence of a purchase of the bill. This case seems to come within the second 
branch of that proposition.] The case here is, the plaintiff deUvers goods, and 
gets for it a bill of exchange from an authorized agent, and therefore it is not 
a purchase of the bill, but a sale of goods, and payment of it by bill. The bill 
to be given was to have the defendant's indorsement, and it is impossible to 
Bay that the goods were not suppUed on the faith of such a bill. The plaintiff 
has not had such a bill, and therefore may recover for goods sold (b). As to 



(a) 10 Ves.jun. 206. 



(6) See Puckford v. Maxwell, 6 T. R. 52. 
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the notice of dishonour not being given, the defendant, not being a party to the 
bill, is not entitled to it, or at any rate, being given in payment on a third 
party, it was only necessary to show that it was presented for payment to that 
party, and nothing obtained from it. 

Piatt and Miller, contrd, — ^The two questions are, 1st. Was William an au- 
thorized agent of the plaintiff: 2ndly, Was the bill given in exchange for the 
goods, or as pajnnent by bill. Now the bill was given by William to cover 
his own debt, and goods were to be deUvered to make up the balance ; there- 
fore, so far from being a sale in pursuance of authority, it was a sale to cover 
his own liabilities. If the transaction took place with William only cadit 
qtusstio, if with William acting as agent for his brother, no evidence was given 
of his agency : for, taking for granted that the bill was not indorsed by the 
defendant, was it authorized by him to be delivered after indorsement ? The 
general doctrine as to agency is laid down in Guerriero v. Peile (c), and Wilt- 
shire V. Sims (rf) ; and it is clear it is the duty of an agent not to mix up 
other matters with a contract to the detriment of his principal. Here William 
Edwards has made a contract on his own business, and had clearly ho authority 
to bind his brother. 

Cur, adv. vult. 

On a subsequent day in this term, the judgment of the Court was deli- 
vered by 

Lord Abinger, C. B. — ^The question in this case is, whether a verdict was 
to be entered for the plaintiff for the sum of 14/. Os. 8rf., or that a verdict 
should be entered for the defendant or a nonsuit. It appears the plaintiff in 
the CEise was a creditor of William Edwards, William Edwards carried on 
the business of a china-man ; and being involved in difficulties, he assigned 
his stock in trade to his brother, on the consideration that his brother John 
should pay a dividend of two and sixpence in the pound, William also agreeing 
to pay two and sixpence in the pound himself. The name of John was put on 
the shop, and William was in the shop to attend, apparently for his brother^ 
and the wife of John occasionally going to sell. It appears by the evidence, 
that John admitted his responsibility for all goods purchased for the shop, and 
if orders were given in the shop, they were taken to be for the brother. Under 
these circumstances the plaintiff goes to the shop to demand of William his 
dividend. William, in the mean time, had obtained from two of his debtors a 
bill of exchange drawn by them for the amount of their debts to his own 
order, for a certain sum, but exceeding the two and sixpence in the pound 
that he owed to the plaintiff. Upon the plaintiff's application for the two and 
sixpence in the pound, William applied to him to take this bill of exchange as 
a payment of the two and sixpence in the pound, and to supply the remainder 
in goods, the plaintiff being a dealer in wholesale crockery- ware. The 
plaintiff took the bill to consider about it, and afterwards upon the appli- 
cation of William and the defendant's wife, who threatened to retain the bill,, 
he sends goods in to the amount of 14/. 0*. 8c?. At the time the bill is 
handed to him, the name of John was put on it, but without John*s knowledge 
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(d) 1 Camp. 258. 
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or authority ; and therefore John was not the indorser of the bill, and so the 
jury found, and that there was no notice of the dishonour of the bill. The 
question is, whether John is liable to the plaintiff for the 14/. 0«. 8rf. for the 
goods that were delivered on the credit of the bill. If the goods had been 
delivered on the credit of the bill on account of the bargain with William, 
and not on the credit of John, we should have been of opinion that the plaintiff 
would not be entitled to a verdict ; but it manifestly appears that the 
plaintiff did not intend to take the bill, and did not take it entirely on the 
credit of their names to the bill, independently of John's name. He took it 
on the presumption that the bill belonged to John, and John's name was 
upon it, and it must be considered that he was agreeing to sell goods on the 
credit of John ; and therefore it stands thus : — John being willing to give his 
credit, the plaintiff agrees to let him have goods to a certain amount, and that 
he, the plaintiff, will accept the bill of exchange in payment of the half-crown 
in the pound. That is the way in which the case stands : under these cir- 
cumstances we cannot say but that there was sufficient evidence to go to the 
jury, to justify the finding that the goods were sold on John's credit ; and if 
sold for John's credit, the bill must be considered as paid, and the property as 
sold. We think, therefore, the verdict ought to stand for the plaintiff for 
14/. 0^. 8d. The other rule must be discharged. 



Rule absolute to increase the damages, on the second count, 

to 14/. Os. Sd. 
Rule to enter a verdict for the defendant discharged. 



Osborne v. Williamson. 



The applica- TJXJMFREY, on a former day in this term, had obtained a rule to discharge 
charge a pri- the defendant out of custody on a judgment signed on a cognovit, be- 

Boner out of cause he had obtained his certificate under the Bankrupt Act. 
custody, on the '^ 

ffTOund that he 
had become a 
bankrupt, and 
obtained hia 
certificate, 
must be found- 
ed on an affida- 
vit shewing 
that the certifi- 
cate was en- 
rolled. 

Where an ae ' 
tion was com- 
menced ten 
months after a 
fiat of bank- 
ruptcy was is- 
sued against 
the defendant, 
and the defen- 
dant did not 

plead his bankruptcy, but gave a cognovit for the debt and costs, and after action brought he 
obtained his certificate, held^ that he was endtled to his discharge out of custody, as the cog. 
Dovit did not create a new debt, although it was conditioned for payment at a later date than 
judgment could have beeiu>btahied. 



Petersdorff now shewed cause ; and contended, that the afiGidavit in support 
of the rule did not state that the certificate was enrolled, which must appear 
to the Court before a bankrupt is entitled to his discharge. Jacobs v. Phil- 
lips (a). 

Hvanfrey, — ^That is not necessary to be shewn in the affidavit ; if the enrol- 
ment is produced to the Court now, that is sufficient. [Lord Abinger, C. B. — 

I do not see how the production of the roll of another court can satisfy tlus 

(a) 1 C. M. & R. 195. 
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court, without its being verified by affidavit. [The objection was then 
waived, and cause was shewn on the merits.] 

Petersdorff, — In this case the action was brought ten months after the fiat 
issued : although, it is true, the defendant did not obtain his certificate till 
after the action brought. The defendant did not plead his bankruptcy, but 
lie agreed to give a cognovit conditioned for payment of the debt and costs in 
three months, which was later than the period at which judgment might have 
been obtained. A new security, therefore, was given. 

Lord Abinger, C. B. — How do you make out a cognovit to be a new se- 
curity ? The statute entitles a bankrupt to his discharge, if the cause of action 
before the bankruptcy. Suppose he had allowed judgment to go by default, it 
would have been the same thing. A cognovit does not create a new debt. 
The rule must be absolute, but you must get an affidavit of the fact of the 
afiidavit being enrolled. A loose expression of the lord chief baron is not to 
be understood to mean that the afiidavit may be dispensed with, and that pro- 
duction of the certificate is sufficient. The fact should have appeared before us 
at the time of granting the rule nisi^ 

Rule absolute. 



Exchequer,. 
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Anonymous. 

A QUESTION having arisen in the master's office, whether an affidavit to The affidavit to 
change the venue made by the defendant's attorney was sufficient, nue"m^a8*'t*' 
Wightman applied to the Court, and stated that there was no authority re- may be made 
quiring it to be made by the defendant himself; and that on application to ^ ' e attorney, 
the officers of the Court of K. B. it appeared, that the affidavit to change 
the venue in that court was constantly made by attomies, and the Court, upon 
inquiry, held the affidavit sufficient. 



Whitfield v. Hodges. 



A WRIT of capias having been sued out by the plaintiff against one Sur- 
ridge, on which he was taken; the defendant and another became his 
bail. Surridge having given a bill of exchange, at two months, for the debt 
and costs, which was dishonoured when it became due, the plaintiff's attorney 
gave notice to Surridge that he should go on with the action, for which notice 
of trial had been given for the ensuing spring assizes for Essex, At a meeting 
of the parties by consent at Mr. Baron Gumey's chambers, February 27th, the 
learned baron made an order, "that on payment of the debt and all costs, 
including briefs, by Surridge, to the plaintiff, on or before Tuesday next, (the 
1st of March), all further proceedings should be stayed; and in default 
thereof, the plaintiff to be allowed to sign final judgment and to issue exe- 
cution.'' On the Monday following, the 29th, the plaintiff's attorney re- 
ceived the taxed costs fron Surridge, but gave him a month's additional 
time to pay the debt; but afterwards he signed judgment on the order. 



Ball are not dii. 
charged by 
time being 
gpi?en to a prin- 
cipal, within 
the limits in 
which regu- 
larly finu 
judgment 
could be ob- 
tained acainst 
him, although 
the plain tiflT 
might have 
signed final 
judgment by 

the order of a 
jud^ at an 
earlier period. 
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Ex^eq}ter. Surridge not paying the debt at the end of the month, a ca. «a. issued against 
WBitPiCLD ^^» ®^^» ^^ *** being returned mm est inverUus, the plaintiff commenced the 
^- present action against the defendant, in which he had signed judgment for 

want of a plea. 

Fish, in this term, having obtained a rule to set aside this judgment (a), and 
for an exoneretur to be entered on the bail-piece, 

Erie and White now shewed cause. — In this case it has been moved to 
enter an exoneretur on the bail-piece, because time has been given to the 
principal ; but the authorities shew, that where by any agreement the debt is 
to be paid within the time in which the plaintiff would have been entitled to 
judgment and execution, the bail are not discharged (5). In this case we 
could not have got judgment till April 20th (c). Therefore the time given to 
the principal was within the limits ; and it is just like the case of a cognovit 
being given, by which the debt was to be paid by instalments, before the day 
on which the plaintiff could have obtained judgment ; where Lord Tenterden 
laid down the clear, intelligible rule, " that bail are not discharged, unless by 
the terms of the cognovit the defendant is to have a longer time for the pay- 
ment of the debt and costs than he would have, if the plaintiff had proceeded 
regularly in the action." Stephenson v. Roche (d). 

Piatt and Fish, contrct. — Here the bail have been prejudiced; for if the 
plaintiff had signed final judgment against the principal, as he might have 
done, the bail could have rendered him, and discharged themselves. The 
plaintiff, having made the agreement, was bound to go on with and obtain 
fruition of his judgment. ^Parke, B. — Suppose time to plead had expired, 
and the plaintiff said, ** I won't sign judgment, if you will plead to-morrow," 
would that be a discharge of the bail ?] The present is a real substantial 
agreement, not the case of a mere slip. \_Alderson, B. — Can't a party waive 
a part of an agreement, if the bail are thereby put into no worse situation ?] 
There is no evidence whatever of waiver; the plaintiff might have signed 
judgment, but he did not choose. 

Lord Abingbr, C. B. — If the order of the judge had been a hostile pro- 
ceeding between the parties, there might have been a good deal in the argu- 
ment for the defendant. But it is an arrangement in the nature of a cog- 
novit, and I have always understood that when a cognovit has been given 
which enables the plaintiff to sign judgment at an earlier period than he 
would be otherwise entitled to, the bail are not thereby discharged. In this 
case, judgment was not signed before the order was made ; and if before the 
time at which judgment could have been regularly obtained, the plaintiff re- 
nounces the advantages which he expected from the agreement, it comes 
quite within the principle of a cognovit. 

(a) The rule was made absolute to set (6) 2 Tidd Pr. 295, 9th ed. 

aside the judg^nent, as it appeared that (c) The commission day at Chelmsford 

the defen<kuit had .obtained an order of was March 7th, and April I5th the first 

Alderson, B. for four days to plead, two day of Easter Term, 
of which were unexpired when judgment (</) 9 B. & C. 707. 

was signed. 
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Parks, B. — I agree entirely with the principle laid down by Lord Tenter- 
den in the case cited ; and I should be sorry to interpose any obstacles to this 
sort of arrangements being made at chambers, as they are oftentimes very 
beneficial. 

In this case, on the 27th of February an order was made by my brother 
Gumey, by the consent of the parties : on the 29th they came to a fresh ar- 
rangement, by which the time was extended for a month, the costs having 
been paid down. If this agreement was not binding on the plaintiff, the case 
is out of court, as the bail would then of course not be discharged. But sup- 
posing this argument to be incorrect, and that the parties were bound by it, I 
hold that they were at liberty to renounce the agreement and stand upon their 
original rights, or to make a further extension of time, provided judgment 
were not signed. For if at the beginning of a week an arrangement had been 
made for the payment of debt and costs, and a plaintiff find that he would be 
more likely to obtain payment by ^ving a few days' time, it would be very 
hard if this could not be done without discharging the bail. The fresh agree- 
ment here was entered into on the Monday, and it was before judgment was 
signed ; the bail, therefore, are not discharged. It might have been different 
if the agreement had been made after judgment was signed. 
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BoLLAND and Alderson, Bs., concurred. 



Rule absolute for setting aside the judgment ; but 
Discharged as to the entering an exoneretur on the bail- 
piece, without costs. 



Watkins V. O'GoRMAN Mahon. 



7LTAULE, in Easter Term, had obtained a rule, calling upon the plaintiff to A defendant 

shew cause why so much of the order of Mr. Justice Patteson as required rrrctte^fo"" 

the defendant to pay the costs in this cause should not be discharged ; and 20(M. on an at* 

why the plaintiff should not pay the defendant's costs for having arrested J^'Sued'after 

without reasonable or probable cause. On the affidavit it appeared that it P^«* plwwied 

was an action upon an attorney's bill for expenses incurred in defending trial given, to 

O' Gorman Mahon, for a misdemeanour, and that tS' bifl*"'*' 

The total bill amounted to £487 19 2 on which 'an^' 

Of which there was received on account 232 10 **'^f' J*^" 

made by con* 

• sent, that the 

Balance 255 9 2 f^^^^^t^J, 

The plaintiff arrested the defendant for 200/., who obtained the foUowing ij^tdy/Sid 
order from Patteson, J. :• — that the plain- 

" Upon hearing the attomies or agents on both sides, and by consent, I do ^^ be re- 
order that the plaintiff be at liberty to sign final judgment immediately, and ^«"^ *® ^ 

that the plaintiff's bill of costs, on account whereof this action is brought, be taxed, the 

plaintiff under- 
taking to pay 
the amount and the costs of the action. On taxation the master disallowed 106/«, leaving a 
balance of 148/. odd ; 60/., part of the sum disallowed, had been actually expended by the 
plaintiff according to the defendant*s directions: — Held^ that the plaintiff had reasonable and 
probable cause for making the arrest, and that the defendant was estopped by the terms of tbci 
order from complaining of the arrest. 
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referred to the master to be taxed ; that the plaintiff give crecfit on such 
taxation for all sums of money by him received for and on account of the de- 
fendant ; and that upon payment of what (if any thing) may on such taxation 
appear due, together with the costs of action, to be also taxed and paid, aU 
further proceedings herein be stayed. And I do further order, that in default 
of pa3nnent, the plaintiff be at liberty to issue execution in four days after the 
master's allowance for the amount specified in such allowance." 

Upon taxation, 106/. 16«. \0d. was taxed off, leaving a final balance of 
148/. 12«. 4d. 



J, Jervis now shewed cause. — The first part of the rule must be discharged,, 
as the order of the judge was made by consent of tiie parties. [Maule inti* 
mated that he abandoned that part of the rule.] As to the second part of 
the rule, it was granted on the authority of Robinson v. Elsam {a) ; but that 
case does not apply, as it has been held, there must be a recovery by verdict,. 
Rowe V. Rhodes (b), or by the finding of an arbitrator, to bring it within the 
statute (c). Neither can it be contended that the statute does not apply, the 
plaintiff being an attorney, over whom the Court will exercise their jurb- 
diction ; but it is a question whether the ground taken by Abbott, C. J. to 
that effect, in Robinson v. Elsam ((/), can be supported. It used to be thought 
good law, till Dagley v. Kentish (e), where Lord Tenterden said much doubt 
was entertained on the point, and refused to send the bill in that case for 
taxation ; and Wilson v. Gutteridge (/) was doubted by LittledaJe, J. On 
the facts the plaintiff's affidavits shew reasonable and probable cause for the 
arrest. 

[Maule objected to the affidavits being read, as they contained statements 
made by the defendant to the plaintiff confidentially, as his attorney in an- 
other suit. Sed per Curiam, — ^Let only such parts be read which go to the 
reasonable and probable cause.] 

Jervis. — ^The affidavits state that the ground of deduction by the master 
was this : — in the indictment against the defendant he had had briefs pre- 
pared in Ireland; but the night before the trial came on, he wished to have 
two additional counsel, and the plaintiff was obliged to employ law stationers 
to sit up all night to prepare the briefs, and the master would not allow the 
costs on these briefs, though the law stationers' bill alone amounted to 38/. 

Maule, contrct, — ^There can be no doubt as to the jurisdiction of the Court 
over an attorney, independently of the statute, and it was so decided in 
Watson V. Postan (g), which is subsequent to Dagley v. Kentish. [Lord 
Abinger, C. B. — ^AU that may be true, but what do you say to the facts ?] 
The judgment of the master, as of a competent tribunal, ought to be conclu- 
sive. [Alderson, B. — ^In Robinson v. Elsam (h), the master found there was 
no reasonable or probable cause.] He did so, but the master heard the 



(a) 5 B. & Al. 661. 
(6) 2 C. & M. 379. 
(c) 43 Geo. 3, c. 46, s. 3. 
(eO 5B. &A1. 66^. 



(e) 2B. &Ad.411. 
(/)3B.&C.167. 
(g) 2 Tyr. 406. 
(h) 5B. &A1. 661. 
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plaintiff's statement at taxation, and, with fiill materials for judging, he de- 
cided the plaintiff was not to have them. 

Lord Abinobr, C. B. — It appears to me that there are no gromids for de- 
priving the plaintiff of his costs, and that we may decide this case entirely on 
its merits. The sum disallowed hy the master has been actually expended, 
and we cannot say that when a party expends money out of pocket for his 
client, he has not a right to expect that that money shall be repaid : and al- 
though the master does not think that that sum forms an item which ought to 
be allowed, still I cannot say that the plaintiff had not reasonable and probable 
cause for making the arrest for it. 

Parks, B. — ^I think in this case there was clearly reasonable and probable 
cause for making the arrest ; and even if I did not, I should be very unwilling 
to disturb arrangements entered into between contending parties. If the de- 
fendant meant to contend that he had been arrested for too much, he ought to 
have taken his stand before the master, and should have stated to the judge 
before the order was made that he intended to bring that point before the 
Court. 



Exchequer* 
Wat KIN A 

V. 

Mahok« 



Alderson, B. concurred. 



Rule discharged with costs. 



Doe d. Edward Beard v. Roe. 

f2fASELEE had obtained a rule, under 1 Geo. 4, c. 87, calling on the te- 
nant to shew cause why in case a verdict passed for the plaintiff, he 
should not give the plaintiff a judgment of the preceding term ; and why he 
should not enter into recognizances in himself and two sureties, to pay the 
costs of the action, &c. 

Mansel now objected to the affidavit, on which the rule was obtained, on 
the ground that it did not appear that the execution of the lease had been 
properly attested. The affidavit of the attesting witness only stated, ** that 
the name of W, Powell, subscribed to the said agreement as party thereto, is 
of the proper handwriting of the said W. Powell, as this deponent verily 
believes," On reference to the act, it will be seen that that is not sufficient. 

Per Curiam. — ^The handwriting ought to be positively sworn to. 

Gaselee having obtained leave to file a fresh affidavit on payment of costs, 

Mansel, on a further day, objected that the notice to quit did not appear to 
have been given by the landlord, E, Beard, as it was signed C. Beard, without 
shewing any privity. 



The affidavit to 
obtain a rule 
for bail, &c. 
under the 1 
Geo. 4, c 87) 
must swear po- 
sitively to the 
execution of 
the lease or 
agreement by 
the tenant. 

The notice to 
quit, under the 
same statute, 
must appear to 
have been 
given by the 
authority of the 
landlord. 



Gaselee contended that no notice to quit was necessary, and that the ob- 
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DoEd. 
Beard 

Roe. 



jection could not be taken now, as the parties had been before the Court 
before. 

Farkb, B. — ^The notice to quit is essential. You have not complied with 
the act ; therefore the rule must be discharged. 

Rule discharged. 



PULLEN V. SeAVEN. 



The Court of 
Exchequer will 
review the de- 
cision of the 
judge at Ni^ 
Prints as to 
amending the 
record under 
9 Geo. 4, c. 16. 



A SSUMPSIT on a bill of exchange. The declaration stated that one J. B. 

on, &c. at, &c. made his bill of exchange in writing, and directed the 

same to one R. S., and thereby required the said R. S. to pay to his order 

50/., which period had then elapsed, &c. Plea — that the defendant did not 

accept the bill in the declaration mentioned. 

At the trial, at Guildhall, before Gumey, B., the bill, when produced in 
evidence, appeared to be drawn at three months after date, but the averment 
was omitted in the declaration. The learned baron refused to amend the 
record, under 9 Geo. 4, c. 15, and nonsuited the plaintiff. 



Humfrey having obtained a rule to set aside the nonsuit, on the ground of 
its being a mere clerical omission, and referred to Parry v. Fair hurst (a). 

Steer now shewed cause ; and contended, on the authoritv of Parks v. 
Edge{h), and Doe d, Poole v. Errington (c), that the Court had no authority 
to revise the opinion of the judge at Nisi Prius, acting on the 9 Geo. 4, c. 15, 

Parks, B. — ^Those were cases under the Law Amendment Act ; but we 
have no doubt that we have authority to review the decision of a single judge 
on a present statute {d) ; and this appears to us to be a case in which the 
amendment should have been allowed. Bat as the defendant may have been 
misled in his pleading (&), the amendment must be made on pajonent of costs,, 
with liberty to the defendant to plead de novo. 



The other judges (/) concurred. 



Rule absolute. 



(a) 2 C. M. & R. 190. 

{b) 1 C. &M. 429. 

(<?) 1 Ad. & Ell. 750. 

(cQ 3 & 4 W. 4, c. 42. 

(e) An affidavit of the defendant was 



read, stating that he had a defence to the 
action, but had been advised by his special 
pleader to rely on the above plea. 
(/) BoLLAND, B. Alderson, B. and 

GURNEY, B. 
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Turner v. SwAINSON, Clerk. Exchequer. 



nPRESPASS, q. c, f. Plea — a justification under a public right of way. An action re- 

At the trial a verdict was taken for the plaintiff ; and the cause and all '5!f ITI! J5^' 

* ' of way wai re- 

matter in difference between the parties were referred to arbitration by an ferred by order 

order of NisiPriiis, with power to the arbitrator to direct what should be done "^an arbitratar 
between the parties. He directed a verdict to be entered for the defendant, ^^o was to di- 

rect vk hat 
and he awarded also that the plaintiff should put up a stile and foot-bridge, should be done 

on the way in question, at a spot mentioned in the award. between the 

ordered the . 

■n rr Ty J 1 r i.i. li. ,.. plaintiff tO pUt 

K, V. Richards, on a former day m this term, moved for a rule nisi to set up a stile on a 
aside the award on two grounds : — ^first, that the arbitrator was not autho- Pf^ ®^ ^*to C 
rized, by the terms of the reference, to set aside the verdict that had been who was not a 
found for the plaintiff; and secondly, that the arbitrator had ordered the JJbmissiMr:— 
plaintiff to put up a stile on ground not belonging to him, and therefore he Heldy void, 
would be guilty of a trespass in complying with the order. [Parke, B. — 
You may have a rule on that point, though the only effect would be to set 
aside the award ;?ro tanto; it is clear, on the first point, that an arbitrator may 
set aside a verdict for the plaintiff, and enter it for the defendant, without any 
special words to that effect.] 

Talfourd, Serjt., on a subsequent day., shewed cause on an affidavit, stating 
that the dispute related to the opening of a road, and that the spot where 
the arbitrator order the stile to be put up belonged to a third party, but that 
there was no doubt he would permit the stile to be put up, on application 
being made to him ; and he contended that it did not appear that the plaintiff 
had made any attempt to comply with the order. 

R, V, Richards, coniril. — The arbitrator had no power to order the plaintiff 
to do any thing that would subject him to an action of trespass, and he was 
not bound to make any attempt to comply with the order. [Alderson, B. — 
It is quite clear they could get no attachment against you, if the owner of 
the land refused to consent.] If an application were made for an attach- 
ment, perhaps that objection would not succeed, unless we had moved to set 
aside the award. 

Parke, B. — I am rather disposed to think the award is void. If the terms 
of the order had been conditional to put up the stile, provided the owner of 
the land consented, it might have been supported ; but the terms are abso- 
lute, and an order of an arbitrator having reference to a person not a party 
to the submission, and implying his consent, must be void. 

Rule absolute. 
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Where an issue 
had been deli- 
Terrd in the 
common form, 
as for a trial 
at NUi Print, 
and Aubse- 
quertly a 
JHdge^s order 
ad been ob- 
tained to try 
before the ime- 
riff, Rervice of 
the ju')ge*8 or- 
der, and of no- 
tice of trial, in 
irrej^lar, as the 
plaintiff ou^ht 
to have taken 
out a summons 
to amend the 
issue. 



Ward v. Peel. 

pETERSDORFF, on a former day in this term, had obtained a rule, calling 
upon the plaintiff to shew cause why the issue and why the service of 
the order of a judge to try this cause before the sheriff, and the notice of 
trial which had been delivered, should not be set aside for irregularity. It 
appeared that the issue in question had been delivered for a trial at Nisi Prius 
on May 1 9th : on May 30th a copy of a judge's order to try before the 
sheriff, and notice of trial, was served on the defendant. 

Busby now shewed cause. — By the 3 & 4 W. 4, c. 42, s. 17, which em- 
powers a judge to direct that the issue joined shall be tried before the sheriff, 
there is nothing to point out that the order shall be made previous to the 
issue being delivered. The issue, therefore, on the 19th May was perfectly 
regular. At all events, the rule asks too much, as the service of the judge's 
order was good. 

Lord Abingbr, C. B. — ^This rule must be made absolute. The intention 
of the statute is, that a judge's order should be obtained before the issue is 
made up, as the statute points out the description of the writ that shaU be 
addressed to the sheriff. The plaintiff in this case ought to have obtained au 
order to amend the issue. The service of the judge's order is also bad, for 
how can it be valid, where no issue to try before the sheriff was made up ? 

Rule absolute. 



Brook v. Lloyd. 



Where the 
plaintiff pleads 
issuably, but 
does not add 
the similiter for 
the defendant, 
the latter 1m not 
entitled to 
judgment as in 
case of non- 
suit, unless he 
has added the 
timiliter him- 
self. 



ARCHBOLD had obtained a rule for judgment as in case of a nonsuit. 

Sewell shewed cause. — ^There were three special pleas, to which the plaintiff 
replied issuably ; but no similiter was ever added ^ therefore, the cause has 
never been at issue ; and he cited Gilmore v. Melton (a). 

Archbold, — ^The question turns on the rule of Hil. 2 W. 4, s. 59, which 
enables the plaintiff, when his pleading concludes to the country, to add the 
similiter, without ruling the defendant to rejoiu. The effect of that rule is to 
dispense with the similiter altogether. 

Lord Abingbr, C. B. — ^The meaning of the rule is, that the plaintiff may 
add the rejoinder for the defendant ; but if he does not^ the defendant must. 
You move for judgment as in case of nonsuit, because the cause was at issue 
two terms ago : it now turns out that issue has not been joined at all. The 
rule, therefore, must be discharged. 

Rule discharged. 

(a) 3 Dow]. P. C. 633. 



TRINITY TERM, 1836. 1S5 



SiEBERT.and another. Assignees of Mitchell, a Bankrupt, Exchequer. 

V. Spooner, 

A SSUMPSIT for die use and occupation of certain lands, and the eatage of The ^i^- 

the grass thereon, due to the plaintiffs, as the assignees of Mitchell, a trader's eRtate 
bankrupt. There were also counts for money had and received, and on an *"^ ^^-l* ^^ 
account stated. Pleas — first, non-assumpsit ; secondly, that Mitchell had an act of bank, 
not been nor was a bankrupt. ^^J^ fTaud 

At the trial, at the last York spring assizes, before Lord Denman, C. J., on the part of 
the plaintiffs, in order to prove the bankruptcy, put in a deed of assignment, 
dated the 26th of August, 1834, made between Mitchell and the defendant, 
whereby Mitchell (after reciting that he was indebted to the defendant in 
the sum of 490/,) assigned to the defendant all his household goods and 
effects, aU his tenant-right in his farm and his farming stock, stock in trade, 
utensils, and all other his personal estate whatsoever. Upon this transaction 
it appeared that the defendant gave Mitchell bills to the amount of the goods. 
The plaintiffs also put in indent\u*es of lease and release, dated the 5th and 
6th oi September, 1834, whereby MiVcAe// conveyed all his freehold property 
to the defendant. Upon these facts it was contended, that the deed of 
August 26th, being a conveyance of all the personal property of Mitchell, was 
an act of bankruptcy. The defendant contended, that such a conveyance 
must be made fraudulently, in order to delay or defraud the other creditors, in 
order to make it an act of bankruptcy. The lord chief justice left it to the 
jury to say, whether Mitchell had executed the deed fraudulently, with intent 
to defeat his other creditors ; and his lordship told them, unless Mitchell had 
done it fraudulently, it did not appear to him that the conveyance was an act 
of bankruptcy. The jury found a verdict for the defendant ; and, in Easter Term 
last, Blackburn obtained a rule for a new trial, on the ground of misdirection. 

Milner now shewed cause. — ^The question is, whether this was a fraudulent 
conveyance within the meaning of the 6 Geo. 4, c. 16, s. 3, and in contem- 
plation of bankruptcy. Baxter v. Pritchard (a) shews that an assignment by 
a trader of his whole stock for a good consideration is not an act of bank- 
ruptcy. [Parke, B. — ^There the trader received a fiill equivalent for his 
goods, with which he might have purchased others. On the present point, I 
have always considered Newton v. Chantler (A) decisive.] That case proceeded 
on a ruling of Lord Mansfield, which it is submitted is wrong. These ques- 
tions were much considered in Baxter v. Pritchard, The assignment here 
appears to have been only for a temporary purpose. [Parke, B. — ^That is 
immaterial ; suppose there had been a secret trust that aU the property should 
be reassigned, still the effect of the conveyance would be to assign all the 
means of trading. Alderson, B. — How do you get over that clause in the act 
which declares, that a conveyance of all the trader's property shall not be an 
act of bankruptcy, unless the commission is sued out within six months.] It 
is contended, that the deed did not convey all his property ; being a partner, 

(a) 3Nev.&Maa.383,S.C.l A.&E.77. (6) 7 East, 138. 
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he could not assign the partnership property. It was a question for the jury 
to say, whether the conveyance was made by Mitchell to defraud his cre- 
ditors. Gibbins v. Phillips (c). 

Blackburn and Hoggins, contrci, were not called upon by the Court. 

Lord Abinger, C. B. — I think there must be a new trial. If there had 
been clear proof that the assignment had been merely made for a temporary 
purpose, there might have been something to raise a question whether it 
would operate as an act of bankruptcy ; but on general principles, it must be 
taken for granted, that if a trader assign all his property to one creditor, 
without proper consideration, that that is an act of bankruptcy, as it entirely 
incapacitates the trader from discharging his other obligations. The clause 
pointing out that a conveyance of all a trader's property shall not be an act of 
bankruptcy on which to found a commission, unless it be sued out within six 
months, shews that this is so. The jury ought to have been told that the 
conveyance of all a man's effects to one creditor is by itself a fraud on the 
other creditors. 



Parke, B. — I take it to be perfectly well settled, that in transactions of 
this kind there is no occasion to be actual fraud on the part of the trader ; 
but the conveyance of all a trader's estate and effects is of itself necessarily an 
act of bankruptcy, without any fraud or fraudulent preference exhibited by 
him. Wilson v. Day (rf), Eckhardt v. Wilson (e), Newton v. Chantler (/). 
In this case I think the assignment was of all the trader's estate and effects ; 
the question of fraud, therefore, was improperly left to the jury. 

BoLLAND, B. — Independently of cases, I should say that an assign- 
ment of all a trader's estate and effects must operate as an act of bank- 
ruptcy ; but in Hassell v. Simpson (g) all fraud was negatived, and Lord 
Mansfield said, ** It has been settled over and over, that if a trader makes a 
conveyance of all his property, that is instantly an act of bankruptcy." He 
went on to say, ** In this case, Jackson (who had made the assignment) 
could not sell an ounce of property after the assignment. The whole be- 
longed to another man. It was a fraud in Jackson to deal with any body as 
a trader." Now, on the face of this deed, the transaction is exactly of the 
same nature that Lord Mansfield aUuded to, for it appears to be a conveyance 
of all the trader's property. 

Alderson, B. — ^I always understood that the conveyance of all a trader's 
estate and effects was of itself an act of bankruptcy, and that a conveyance of 
part, if made with an intent to defraud his creditors, is also an act of bank- 
ruptcy. That is the distinction to be drawn. The class of cases alluded to, 
where a full consideration is given for the goods, do not apply ; for the trader 
there has as much capacity for trading as he had before. It would be absurd 
to contend that a small trader selling the last packet out of his shop for a full 
equivalent, would thereby commit an act of bankruptcy. The 4th section of 



(c) 7 B. & C. 529. 
{H) 2 Burr. 827. 
(e) 8 T. R. 140. 



(/) 7 East, 138. 
{g) 1 Douffl. 92. 
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the 6 Geo. 4, U a clear exposition of the act of bankruptcy mentiohed in the Exckiquer. 
previous clause ; because it says that the conveyance by a trader of all his siebert 
estate and effects shaU not be an act of bankruptcy, unless the commission ^__^' 
issue within six calendar months. That section, therefore, shews that such a 
conveyance, if questioned, is fraudulent ; and the question of fraud, therefore, 
ought not to have been left to the jury. 

Rule absolute. 



Spoon ER. 



Doe d. Pemberton and others v. Edwards. 

npHE £acts in this case were stated by the consent of the parties under the Where A. by 

Law Amendment 'Act (a), in the following special case. ]aw?coDTe?ed 

John Campbell, at the time of making the indenture of demise hereinafter ceruin pre* 

mentioned, was seised in his demesne as of fee of the premises mentioned in to *^ hold the * 

the declaration in this ejectment, then in the occupation of Mary Edwards, tt""**** ***^'f '* 
^"1-1 t-A.ii t t ' M. £•« ana ner 

the lessee heremafter mentioned, or her under-tenants, as tenant to him. hein from, &c. 

And being so seised the said John Campbell, by an indenture bearmg date JjJ^^^^'^* 

the 29th of September, 1779, and duly enrolled in the Court of Common lives of the wid 

Fleas in the following Hilary Term, and made between him, the said John JJjj^ daughJer 

Campbell, of the one part, and Mary Edwards, of the other part, in consi- M., anclA.'t 

deration of certain yearly rents and covenants in the said indenture mentioned, and the*U?e of * 

demised the said premises, therein described as in the occupation of her and ^Jj« ""J^^^ ®^ 

her under-tenants, to the said Mary Edwards, to have and to hold the same had no grind-' 

to the said Mary Edwards and her heirs, from the feast of St, Michael the daughter till 

,,.-!., -mm- •omeycari 
Archangel, then last past, for and during the natural lives of the said Mary after the mak- 

Edwards's son John Edwards, her daughter Martha Edwards, and Alexander ientwe* aItM 
Edwards*^ granddaughter, and the life of the survivor of them. that the eitate 

The said Alexander Edwards was a son of the said Mary Edwards. He the liTet of % 
had no granddaughter living at the time of making the said indenture, nor ^ M* only, 
had he ever any granddaughter before the said indenture was made, but he 
had a daughter Elizabeth, his eldest child, and two other children then 
living. 

He did not have any granddaughter until the year 1797, when Martha, a 
daughter of his said daughter Elizabeth, was bom ; and since that time, and 
during the lifetime of the said John Edwards and Martha Edwards, two of the 
said cestui que vies named in the said lease, the said Alexander Edwards had 
twelve other granddaughters, all of whom, including the said Martha, the 
daughter of Elizabeth, are still living. 

In the year 1807, the lessors of the plaintiff purchased the premises in 
question from the said John Campbell, and the same were by him duly con- 
veyed to them, subject to the lease aforesaid. 

Martha Edwards, one of the cestui que vies in the lease mentioned, died in 
March, 1830 ; John Edwards, the other of the cestui que vies in the said lease 
mentioned, died on the 10th of March, 1835 ; and the said Elizabeth, the 
daughter a£ Alexander, died some years previously to the said year 1835. 

The question for the opinion of the Court was, whether the estate created 

(a) 3 & 4 W. 4, c. 42, s. 25. 
VOL. 11. L 
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Exchequer, by the said indenture of demise was or not determined upon the death of the 

2^^ said John Edwards. 
PjEMBERTOK The followiug points were stated in the margin : — 
Edwards. "^^ lessors of the plaintiff contend that the lease expired on the death of 
the said John Edwards. 

The defendant contends that the lease was to endure for the life of Alexan- 
der's first daughter, who should come into esse after the making of the lease, 
or any granddaughter living at the death of two other cestui que vies named, 
and that, consequently, it did not determine on the death of John Edwards. 

V. Williams, for the lessor of the plaintiff, was stopped by the Court, who 
called upon 

W. Rogers. "^Thia was either an estate in fee simple uncontrolled, or an 
estate with a limitation impressed upon it by words of ordinary construction. 
There is no reason why the estate in fee should not be determined by the birth 
of the granddaughter, as well as by any other event in esse. The Court is to 
say, where that estate other than fee simple was to determine. Alexander 
Edwards, at the time of the conveyance having no granddaughter, there is no 
principle violated by saying that the estate should continue during the life of 
the granddaughter bom afterwards. [Lord Ahinger, C. B. — Suppose he had 
never had a granddaughter ?] Then it would be an estate in fee simple. 

Lord Abinger, C. B. — It appears to me that the only doubt in this case is 
whether any thing passed at all. Suppose a man granted an estate for the 
lives of three persons^ all of whom were dead at the time of the grant, im- 
doubtedly nothing would pass. I cannot see that we have any right to graft 
any thing on this conveyance. I presume it a mistake of the grantor, and 
that he thought there was such a person in existence ; but how are we to 
help the party to one granddaughter or another ? If there were any case to 
bind us to a different construction, it might be different ; but as it is, it ap- 
pears to us that the estate enured during the lives of the two cestui que vies in 
existence at the time, and ended at the death of the survivor of them. 

Holland, B. and Gurney, B. concurred. 

Judgment for the plaintiff. 



LiGHTFOOT V. KeANE. 

A testator de- H^HIS was an action of debt, with a second count in detinue for title-deeds, 

to tiuttei^ up- -P^^ — ^^ *^® second count, that one John Light/oot was seised in his 

on trust, to re. demesne as of fee of certain messuages, tenements, and premises, to which 

and profits, those title-deeds belonged ; and being so seised, in the year 1824, by his will 

*"^. W •°*1 devised those estates unto Joseph Spicer and James Keane, upon certain trusts 

thirds of them 

to the plaintiff, and one-third to his widow durins her life, and after her decease he devised the 
estates to the plaintiff in fee. The trustees deposited the deeds with the defendant, an attorney, 
for purposes connected with the trust, who claimed to detain the deeds as a. lien for his charges 
incurred in respect thettof '.-.^Held, that he was not entitled to detain them from the plaintiff on 
ths death of the widow, as the deht incurred was the personal debt of the trustees. 
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in the said will particularly mentioned, who took upon themselves the exe- Exchequer. 
cution of the will, and became and were seised of the estates upon the trusts lighttoot 
in the said will contained, and by virtue thereof entitled to the possession of ^* 

the said title-deeds, and afterwards delivered them to, and deposited and 
lodged them with the defendant, being the attorney and solicitor of the said 
Joseph Spicer and James Keane, for the affairs and business connected with 
and arising out of the trusts of the will, to be by the defendant used and 
referred to in the suits, affairs, and business, in which the defendant was so 
employed as such attorney and solicitor, and for all other purposes connected 
with or arising out of the trusts of the will. That the said J, Spicer and 
James Keane, whilst the deeds continued in the possession of the defendant, 
became indebted to the defendant in the sum of 120/. for work and labour 
in different certain causes and suits, and for certain fees of right due and 
payable in respect thereof, which sum of money still remained unpaid, where- 
fore the defendant, having a lien upon the said deeds, detained tbfem for his 
lien, as it was lawful for him to do. 

Replication — ^That the trusts in the will were that the trustees should re- 
ceive the rents and profits, and pay and apply two-thirds of them towards 
the education and maintenance of the plaintiff, until he attained the age of 
twenty- one years, and after he attained twenty-one, to pay them to him, 
and the remaining third part to his widow for her life ; and that after her 
decease, the testator devised the estates to the plaintiff in fee. Certain 
executory devises were then stated ; after which the replication went on to 
aver, that the widow died on the 30th of April, 1830, and that the plaintiff* 
attained the age of twenty-one on the 24th of February, 1 834, and requested 
the defendant to deliver up the deeds. Demurrer, assigning for cause that 
the plaintiff had not traversed or denied, or confessed and avoided, the matters 
alleged in the plea ; nor had the plaintiff denied that the defendant had such 
lien on the title-deeds as the defendant had alleged; neither had he, in 
his repHcation, shewn that the lien of the defendant upon the deeds had 
been paid, satisfied, or otherwise discharged. 

Joinder in demurrer. 

Channel, in support of the demurrer. — It may be admitted as a general 
principle, that the party entitled to the estate is entitled to the title-deeds ; 
but in this case the plaintiff took the estate, subject to all its incumbrances. 
This is not, indeed, the case of a remainder-man taking under a limitation, 
but under a will when a trust is created. The trustees were required to do 
certain acts for the protection of the estate, and for the benefit of the cestui 
que trust, and he in justice ought to be bound by their acts. 

W. H, Watson, contra, was not called upon by the Court. 

Lord Abinger, C. B. — It is quite clear that the defendant can have no 
lien on those deeds ; for the trustees were not authorized to mortgage the 
estate, and therefore could not deposit the deeds. The debt incurred by them 
was clearly a personcd debt> for which they are liable. 

Judgment for the plaintiff*. 

L 2 
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Materials can- 
not be reco- 
Tered under a 
count for work 
and labour 
only. 



Heath v. Freeland. 

T\EBT. The declaration contained counts for "work and labour," and on 
an account stated. The defendant pleaded a tender of 7L, and nunquam 
indebitatus as to the residue. The tender was admitted by the replication ; 
and issue was joined as to the residue of the plea. At the trial, before the 
under-sheriff of Sussex, the plaintiff gave evidence of carpenter's work done, 
and materials for it provided, by the plaintiff : it was objected by the defen- 
dant, that materials could not be recovered on a count for work and labour 
only. The under-sheriff giving leave to the defendant to move to enter a 
nonsuit, left the case to the jury, desiring them to apportion the sums due 
for work, and^or materials. The jury found 8/. 4s» to be due for materials, and 
42. 4s. lOd. for work and labour. 



Gale obtained a rule to enter a nonsuit, pursuant to the leave reserved, 
citing Cotterell v. Apsey (a). 

G. T. White shewed cause. — ^The plaintiff was at liberty to apply the tender 
to any other demand, and proceed for the work and labour. [Parke, B. — It 
is for the plaintiff to shew that the defendant was indebted on the counts in 
the declaration, in a sum exceeding 7/., and there is no evidence at all of an 
account stated ; and the jury have found the amount of the work and labour 
to be only 41. 4s. lOrf.] Then the plaintiff is entitled to recover for the ma- 
terials under this count. In Cotterell v. Apsey there was a special building 
contract; this is an ordinary contract for work and labour, to which the 
supply of materials may be considered ancillary. 

Gale, contrd, was stopped by the Court. 

Lord Abinger, C. B. — The Court think the case is not disting^hable 
from Cotterell v. Apsey, which they are not disposed to overrule. 

Rule absolute to enter a nonsuit. 
(a) 6 Taunt. 322. 



Wheatley and another v. Williams. 

iSS^in*" ASSUMPSIT by the plamtiffs, as surviving partners of WUliam Stewart. 

the following The first count of the declaration stated, that on the 18th of December, 

Ini8MI7note^I- 1^27, an account was stated between the plaintiffs and William Stewart, and 

** I have re- the defendant ; and that the defendant was found to be indebted to them in 
ceived the im- 
perfect books, 

which, together with the cash overpaid on the settlement of your account, amount! to 80/. 7'- 
which sum I will pay in two years.** 

Semble^ a promissory note stamped as an agreement, with a stamp of equal value to the 
proper note-stamp, is admiBsible In evidence, umess it is shewn that it was stamped after it 
was written. 

Held, that such instrument was evidence of an account stated of debts, which would become 
due in two years, and that the Statute of Limitations did not begin to run until the expiration of the 
two years. 

Knowledge which an attorney obtains in the course of his retainer as such, of the state of a 
deed, e. g. wtmther when shewn to him by his client It was stamped or not, is privileged. 
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the sum of 80/. Is, ; and that thereupon afterwards, to wit, on, &c., in consi- 
deration of the premises, and that they would give time to the defendant for 
payment for two years, the defendant promised to pay in two years. Breach 
in non-payment. There were also counts for money paid hy, and on an ac- 
count stated with, the plaintiuflfs and their deceased partner. Pleas — ^to the 
first count, that defendant did not promise the plaintiffs and Stewart in 
manner and form, &c. Secondly, Non-assumpsit to the other counts. 
Thirdly, the Statute of Limitations to the whole declaration; concluding to the 
coimtry (a). Fourthly, a set-off for goods sold, money lent on account 
stated, &c. 

At the trial, before Parke, B., at the Middlesex sittings, after Trinity Term, 
1835, it appeared that the action was brought by the plaintifis, as surviving 
partners of the firm of Stewart, Wheatley, and Adktrd, auctioneers, to recover a 
sum of 55/. 7s. due to them as a balance of accounts with the plaintiffs and 
Stewart, who died in 1829. The following letter was offered in evidence on 
the part of the plaintiffs :— 



Exchequer* 
Wheatlet 
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Williams. 



" Gentlemen, — I have received the imperfect books, which, together with 
the cash overpaid on the settlement of your account, amounts to 80/. 7^., 
which sum I will pay you within two years from this date. 

" I am, gentlemen, 

" Your obedient servant, 
" Dec. 18th, 1827. " Theo. Williams." 

" To Messrs. Stewart, Wheatley, and Adlard, Piccadilly** 

The letter was stamped with an agreement stamp. 25/. had been since 
paid. It was objected, on the part of the defendant, that this letter was a 
promissory note, and inadmissible because not stamped as such ; and that if 
received, it gave no evidence of an agreement on the part of the plaintiffs to 
forbear ; and therefore the debt was barred by the Statute of Limitations, 
more than six years having elapsed from the date of the letter. 

The learned judge overruled the objections ; and, under his direction, the 
plaintiffs had a verdict on the first and third issues, as far as they related to 
the account stated, and a general verdict on the second and fourth issues : 
damages 55/. Is. 

In the subsequent Michaelmas Term, Piatt obtained a rule to shew cause 
why there should not be a new trial, on the ground that the note received in 
evidence was not properly stamped ; or for judgment non obstante veredicto : 
«nd a crx)ss rule was obtained by the plaintiffs to amend the issue, upon the 
plea of the Statute of Limitations. The two rules came on together. 



Hoggins for the plsuntiffs. — ^The letter was properly stamped as an agree- 
ment ; but if not, if it be a note, the objection is removed by the enactment of 
the Stat. 55 G. 3, c. 184, s. 10, that " all instruments for or upon which any 
stamp or stamps shall have been used of an improper denomination, or rate 
of duty, but of equal or greater value in the whole with or than the stamp or 



{a) At the trial, an application was made 
to the learned judge to amend this issue, by 
making the plea conclude with a venfication. 



and adding a proper replication and rejoin- 
der ; the application was refused. 
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stamps, which ought regularly to have been used thereon, shall nererthelesB 
be deemed valid and effectual in the law ; except in cases where the stamp or 
stamps used on such instruments shall have been specifically appropriated to 
any other instrument, by having its name on the hce thereof." And it lies 
upon the other party to shew that this is a stamp specifically apf»ropriated to 
a promissory note. [Parke, B. — ^The commissioners are prohibited from 
stamping any bill or promissory note ; but by this means you might always 
make a bill receivable in evidence, by getting it stamped as an agreement.] 
There was no evidence to shew that the letter was not writtai upon a paper 
stamped as an agreement. As to the other point, the plaintiff is entitled to 
retain his verdict ; a sufi&cient issue was joined on the plea of the Statute of 
Limitations. In Duppa v. Mayo {b), it was decided that that plea ought to 
conclude to the coimtry ; but if it be conceded that such a conclusion would 
have been bad on demurrer, that the plaintiff has a right to introduce new 
matter by his replication, he may waive that right and join in the issue ten- 
dered to him. Veale v, Warfier(c). [Parke, B. — In this case, there is no 
affirmative ; all that is in the declaration is, that there was at one time a 
debt.] 



Piatt appeared for the defendant ; but the Court expressed a dear c^inum 
that the verdict on the issue on the Statute of Limitations could not be sup- 
ported, and that, supposing the agreement to have been improperly received, 
still there must be a new trial awarded, and in the nature of a repleader as to 
that issue. The Court did not decide whether an instrument, which was in 
law a promissory note, would be admissible if written upon a paper stamped 
with an agreement-stamp of higher amount than the note-stamp ; but they 
said that an agreement-stamp imposed after the making of the instrument, 
would be certainly insufficient, as a violation of the prohibition by the stat. to 
the commissioners to restamp any bill or note. 

Rule absolute for a new trial ; with leave to both 
sides to amend the pleadings. 

The pleadings were amended, and the cause was tried at the sittings in 
last Easter Term, before Gvmey, B. On the part of the defendant, it was 
attempted to be shewn that the letter had been stamped after it was written ; 
and to prove that fact, a Mr. Burnett, who was Stewart's attorney at the time 
it was written, was called. He stated that he saw the letter about the period 
of its date, it being shewn to him by Stewart in the course of business, for 
which he made a charge as an attorney. It was then proposed to ask him in 
what state, as to a stamp, the letter was when he saw it : it was objected^ 
that his knowledge was obtained in the course of his professional duty, and 
that it was therefore privileged, and he could not be permitted to give evidence 
of it. The learned judge was of this opinion, and also that the letter was 
evidence of an account stated. The plaintiff again had a verdict, damages 
55/. 78, 

In the same term, Piatt obtained a rule to shew cause why there should 



(6) 1 Saund. 284. 



(c) Id. 326. 
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not be a new trial, on the grounds that the evidence of the attorney was im- 
properly rejected, and that the instrument was not evidence of a debt due 
within six years. 

In this term, Erie and Hoggins shewed cause. — ^The letter, even assuming 
it to be a promissory note, was clearly evidence of an account stated at the 
time it was written, and of an account stated of sums not due until the expi- 
ration of two years, and upon which, therefore, no action could be brought 
until aftar that time ; it therefore brings the debt within six years before the 
commencement of the suit. The evidence of Mr. Burnett was properly re- 
jected. The case is precisely the same as if a letter had been written to 
him by his cUent, to advise whether the defendant's letter afforded sufficient 
ground of an action, and in that case it could not be contended that know- 
ledge so acquired was not privileged. 

Piatt, contrct. — ^The state of the letter was a fact with which Mr. Burnett 
might have been acquainted, and was acquainted of his own knowledge ; and 
it is laid down in Buller's Nisi Prius, 284, that such knowledge is not privileged. 
The case is not the same as if Mr. Burnett's knowledge had been derived from 
information given him by his chent. Instances of such evidence are given in 
Buller : — " As suppose him witness of a deed produced in the cause, he shall 
be examined as to the true time of execution. So if the question were about 
a razure in a deed or will, whether he had ever seen such deed or will in 
other plight, for that is a fact of his own knowledge ; but he ought not to be 
permitted to discover any confessions his client may have made to him on 
such heads." The last case is cited in Buller as Lord Say and Sele's case, and 
is said to have been decided by Sir O. Bridgman, with the adviee of the judges. 
But supposing the letter to have been properly received in evidence, as it was 
not declared on as a promissory note, it can be evidence only of the state of 
accounts between the parties at the time it was written, of an account stated 
at that time, and that is more than six years before the commencement of the 
suit. 

Lord Abinobr, C. B. — It appears to me that this rule must be discharged. 
Upon the question of the rejection of evidence, I think the passage in Butter's 
Nisi Prius must be confined to cases in which an attorney acquires knowledge 
independently of any communication with his client. In this case the docu- 
ment was exhibited to the client for a professional purpose, and all the know- 
ledge so acquired by the attorney of any thing upon the face of the instrument 
was privileged. 

Boll AND, B. concurred. 

Alderson, B. — It appears to me that the privilege extends to every kind 
of knowledge which an attorney obtains, which he would not have obtained 
but for his situation. 
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GuRNBT, B. concurred. 



Rule discharged. 
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^'^^'' Lyon v. Tomkies, Pitt, and Standage. 



In mn acfionon /^ASE. The first count was for an excessive distress ; the second, for dis- 

& M. wen. 1, ' training and selling more goods than were sufficient to satisfy the rent, 

e. 6, B. 2, for n^j ^he charges ; the third, for selling for insufficient prices; and the fourth 

overplus above count was founded on the stat. 2 W. & M. sess. 1, c. 5, s. 2, for not leaving 

rat^dUtnined ^® overplus amount above the arrears of rent, and the charges of the distress, in 

for to the the- the hands of the sheriff of Middlesex, or his under-sheriff, or of the constable 

defendant ^ ^ ^^ parish, hundred, or place wherein the distress was taken, for the use of 

pleMled that he the plaintiff so being the owner of the goods as aforesaid. The defendant 

plus to the " Standage pleaded separately. Tomkies and Pitt pleaded, first, not guilty ; 

plaintiff, (the secondly, to the first and second counts of the declaration, leave and license ; 
owner of the - 

goods), who ae- and thirdly, to the fourth count, that after the satisfaction of the arrears of 

Olfaction of uTe '*®°* ®^^ charges, to wit, on, &c. the defendants paid to the plaintiffs the over- 

oiuse of ac- plus, and every part thereof, in fidl satisfaction and discharge of the cause of 

Uiat pr(^c^\ *^o^ ^^ *^** count mentioned, and all damages sustained by the plaintiff in 

payment of a respect thereof, which she, the plaintiff, accepted and received in full satis- 

to the pUintiS* ^^on thereof. The replication denied the payment and acceptance of the 

in the name of overplus in satisfaction. At the trial, before Lord Abinger, C. B., at the sit- 

an overplus ^. .»-, r i -a^. ,>r.^ . ,, i 

was not COD- tings m London after last Michaelmas Term, it appeared that the acts com- 

denceln win- P^^^®^ °^ ^^^® °o* ^^^^ jointly by the three defendants, and upon the 

port of the plaintiff's election, Standage and Tomkies were acquitted. It was in evidence 

ft'^**rqLal *^»* ^*^^ ^^ * broker, who had, by the direction of the plamtiff 's landlord, 

tion for the made a distress upon her goods for an arrear of rent. After the sale the 

th^plaintiffre- plaintiff's son received an account of the proceeds, and the sum of 6«. 3rf. 

ceiyed it in full paid as the balance after satisfying the distress and the charges ; he made no 

and if not,' complaint of the account. There was evidence of the son being the plaintiff's 

^^^ ^tiTIh agent ; and the learned judge directed the jury that if they thought that the 

question for SOU was the agent to the plaintiff, they ought to find a verdict for the de- 

thfchMSSi *' fendant, expressing his opinion that the stat. did not apply to a case in which 

above which the overplus was paid into the hands of the tenant. Tlie jury found a verdict 

was to be over- ^^ ^^ defendant, 
plus, were re* 

flmlar __ 

In Hilary Term, Humfrey obtained a rule to shew cause why there should 
not be a new trial, on the ground that the direction of the learned judge 
withdrew from the jury the questions, whether the stat. had not been com- 
plied with, and a right of action had vested, or whether the plaintiff accepted 
the sum so paid in satisfaction of the cause of action. 

In Easter Term, Lord Abinger, C. B., after reading his notes, said — The 
question depends upon the construction to be put on the stat. 2 W. & M. 
fiess. 1, c. 5, s. 2 ; that stat., however, is followed by the stat. 11 G. 2, c. 19, 
the 19th section of which enacts, that an irregularity shall not make a distress 
unlawful, and a trespass ah initio ; but the party aggrieved by any unlawful 
act shall recover fidl satisfaction in an action on the case for any special da- 
mage he may have sustained, and no more. Then what special damage can 
be said to have been done to the plaintiff, by paying that into her hands which 
the stat. directs to be paid into the hands of the sheriff or constable for her 
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use. I considered that was a compliance with the spirit and substance of the 
statate. In Walter v. Rumbull (a) it was held, that a notice of a distress 
given to the owner of the goods was sufficient, although it was not left at the 
chief mansion-house (6). That seems to me an analagous case. If the ob- 
jection was that the charges were too great, that should have been de- 
dared on. 



Exchequer, 
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TOMKIIS. 



Piatt and Barstow shewed cause. — ^The form of the count does not raise 
any question on the amount of the overplus, but merely whether it was paid 
to the plaintiff instead of the party pointed out by name by the statute. 
[Parke, B. — How could the plaintiff declare differently, if she meant to ques- 
tion the reasonableness of the charges ?] The plaintiff might have declared 
that the defendant wrongfully paid an unreasonably large sum for charges, 
and thereby diminished the proper amount of the overplus above the rent and 
charges. The object of the statute is to secure to the owner the overplus ; 
the officers therein named are the statutory agents of the owner, and there- 
fore, a payment to the owner is equivalent to a payment to the officers, who 
are agents of the owner. 

Humfrey and Ball in support of the rule. — The plea states the payment of 
the plaintiff to have been in accord and satisfaction ; that is not conclusively 
proved by shewing a payment of a sum of money to her, or her agent ; but it 
is for the jury to say, whether it was given and accepted in satisfaction, and 
that question was withdrawn from them by the ruling of the learned judg^. 
As in Willougkby v. Backhouse (c), the utmost that the plaintiff can be said to 
have done, was to acquiesce in a payment of a sum of money to her, which 
would not be in itself a discharge of any right of action ; and therefore she 
clearly retains the right she before had of questioning the amount of charges 
which were deducted before that sum was paid over. In Hills v. Street (d) it 
was held, that a promise to a broker who had distrained, to pay his charges 
in consideration of his forbearance to sell, did not make a payment to him 
voluntary, and that therefore irregular charges might be recovered back. 
[Parke, B. — If the case goes down again for a new trial, the simple question 
for the jury will be, whether the plaintiff accepted the 6s, Sd, as the over- 
plus.] 

Cur, adv. vult. (e) 

Lord Abinobr, in this term, delivered the judgment of the Court.-^The 
opinion of the Court is, that there ought to be a new trial, a nolle prosequi 
being entered as to the defendants, Tomkies and Standage, The opinion of 
the majority of the Court — I will not say it is not mine, though I have some 
doubt — ^is, that the evidence ought to have been submitted to the jury on the 
fourth count. The question for them will be, whether the plaintiff received 



(a) I Ld. Raym. 53. 

Ip) But in Walter v. Rumball, the Court 
decided on the ground that ''the act ex- 
pressly provided that notice might be given 
to the owners of the goods.'' Vide Report 
in Lord Raymond, 



(c) 2 B. & C. 823. 

(i) 5 Bing. 37. 

(e) The case stood over on a suggestion 
by the Court, that the parties should agree 
to a ttet processus; they ultimately refVtsed. 
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tbe sam paid her in satisfaction ; if not, whether it was the t^ overpkia 
ahove the rent and proper charges (/). 

Rule absolute accordingly. 



(/) One of the learned judges observed, 
that it would be of course open to the plain- 
tiff to go upon either count of the declara- 
ration. The rule is, that when a new trial 
is granted on the ground of misdirection, 
the whole case must go down again, be- 
cause upon a bill of exceptions, a judgment 
of a court of error in farour of the objec- 
tion would be a venire de novo of the whole 
case ; and a new trial on the same ground 



is a matter of right following the same rule, 
and the Court cannot impose terms ; but 
an application for a new trial on tiie ground 
of the veidict being against evidence, is 
addressed to the discretion of the Court, 
who, in granting it, may impose any terms, 
limiting the trial to an issue on one count, 
or plea, or even to a single fact of any 
issue. 



Stobart v. Dryden. 



Declarations 
made by a de- 
ceased attest- 
ing witness 
respecting the 
attested instru* 
ment, are not 
admissible in 
evidence, 
though admis- 
sions of fraud 
or forgery on 
his own part, 
and though his 
handwri t i 
has been 
proved as proof 
of the instru- 
ment. 



/COVENANT on a mortgage deed for the payment of a sum of 800/. with 
interest. Pleas — ^first, non est factum ; secondly, that the deed was exe- 
cuted for the payment of 700/., and that after the execution it had been al- 
tered to 800/. by one M'Cree, one of the attesting witnesses to it, without the 
consent or knowledge of the defendant. 

At the trial, before Lord Ahinger, C. B., at the last summer assizes for the 
county of Durham, it appeared that there were two attesting witnesses to the 
deed, one of whom, M*Cr^, the person mentioned in the plea, was dead ; the 
surviving attesting witness was called, and his evidence was that he had no 
recollection of having attested such a deed, and did not belieye the signature 
to the attestation to be his writing, nor the signature to the deed to be that 
of the defendant. The handwriting ofM'Cree, the deceased attesting witness, 
was then proved; and other evidence of the defendant's hand¥niting was 
given, and of other circumstances in the case. On the part of the defendant, 
certain letters and statements of M*Cree were offered in evidence, which were 
written and made since the execution of the deed, and which, though not direct 
admissions of forgery, tended to shew fraud in the executing or altering of it. The 
learned judge rejected this evidence, and the case, upon conflicting evidencei 
went to the jury, who found a verdict for the plaintiff. In Michaelmas Term, 
Cresswell obtained a rule for a new trial, on the ground that this evidence 
ought to have been admitted, citing Wright v. Littler (a), Aveson v. Lord 
Kinnaird(b), 2 Starkie, Evid. 263. 



Alexander and W, H* Watson shewed cause. — ^Assuming, for the purpose 
of argument, that the statements of M'Cree amounted to an admission that he 
forged the deed, they still are inadmissible in evidence. It is hearsay evi- 
dence, the rule rejecting which is correctly laid down in Mr. Phillips's and 
Mr. Starkie's treatises : — *' Hearsay is not admitted in our courts of justices, 
as proof of the fact which is stated by a third person. This general rule 
(subject to certain exceptions to be hereafter mentioned) has been recognized 
and approved from the earliest times, as a fundamental principle of the law of 
evidence, and is always to be strictly observed. Some of our earliest writers 



(a) 3 Burr. 1244. 



(b) 6 East, 188. 
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lay it down as a proposition, acknowledged in our courts and not to be ques- Exchequer. 
tioned, that matters of fiact shall be tried by proof of witnesses upon oath, 
before the judges. This implies that the person on whose statement any fact 
is to be proved, must be sworn in the regular form, and speak to the fact from 
his own personal knowledge in open court at the time of trial (c)." Nor 
does this case fall within any of the exceptions to the general rule ; tliey have 
been defined to be (d) 1, dying declarations ; 2, hearsay in questions of pedi- 
gree ; 3, hearsay on questions of public right ; 4, old leases, &c. ; 5, declara- 
tions against interest ; 6, rectors' and vicars' books ; 7, tradesmen's books. 
Dying declarations are not admissible, unless the inquiry be upon the cause of 
the death; nor is this evidence a dying declaration. This evidence, it cannot be 
argued, fedls within either of the other exceptions, nor are there decided cases 
which, carefully examined, warrant the admission of it. Wrighi v. Littler {e) 
is relied on ; there evidence similar to this was received, but it was not ob- 
jected to at the trial ; and it appears from the report of Sir W, Blackstone, 
that Lord Mansfield expressly avoided laying down any rule on the subject* 
In the subsequent cases of Aveson v. Lord Kinnaird (/), and Doe ▼. Ridgway (^), 
it appears to have been considered by Lord EUenborough in the former, and 
Bayley, J. in the latter case, that such evidence ought to be received on the 
ground that if the attesting witness had been living he must have been called, 
and would then have been competent to prove on cross-examination his de- 
claration as to the forgery of the bond, or if he denied it, then it might be 
proved in contradiction. In both these cases, the observations of the learned 
judge were dicta quite unnecessary for the decision of the case. The obser- 
vation of Bayley, J. is cited by Mr. Starkie, who appends upon it a note (h), 
that " upon the same principle, evidence has been admitted to impeach the 
character of attesting witnesses who are dead, and whose handwriting is 
proved in order to substantiate the instrument." But this position does not 
appear to be supported by authority: the utmost length to which the cases 
have gone is to admit evidence of the general good character of attesting wit- 
nesses, where fraud is attributed to them in the concoction of the instrument. 
Doe dem. Walker v. Stephenson (t). Bishop of Durham v. Beaumont {k), Provis 
V. Reed (I), In the cases in which hearsay evidence is admitted, circum- 
stances are shewn to let it in, which free it from suspicion, such as the anti- 
quity of a lease, an admission against interest, an entry in the course of trade ; 
but as to this evidence there is no compensation for the absence of an oath, 
and the want of an opportunity to submit it to cross-examination. There 
is no ground of policy which requires an extension of the exceptions to the 
rule which rejects hearsay evidence. 



Cresswell, Sir Cr. Lewin, and Addison, contrct, — ^The evidence is admissible, 
on the ground that M'Cree's handwriting, having been proved as attesting 
the deed, the defendant is entitled to give any evidence which he might have 
done if M'Cree had been alive, and had been caUed as a witness. This po- 
sition is supported by the cases of Wright v. Littler (m), the case cited by 



43. 



(c) 1 PhiU. 7th edit. 229, and in 1 Stark. 



(d) Id. 



ie) 3 Burr. 1244, S. C. 1 W. Bl. 346. 



') 6 East, 188. 
^) 4 B. & Aid. 56. 



(h) 2 Stark. 264. 

(t) 3 Esp. 284, and 4 Esp. 50. 

(k) 1 Camp. 208. 

(Q 5 Bing. 435. 

(m)3 Burr. 1255. 
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Lord Ellenhorough in Aveson v. Lord Kinnaird (n), and the jadgment of 
Bayley, J. in Doe v. Ridgway (6) , In Wright v. Littler, the defendant claim- 
ing under a will proved the handwriting of a deceased attesting witness : the 
lessor of the plaintiff in answer relied on a prior will which had heen produced 
hy the attesting witness on his deathhed, and gave evidence of a declaration 
then made by him that the later will was a forgery. Upon this evidence the 
plaintiff had a verdict, which the Court refused to set aside. Lord EHen- 
borough thus cites a decision of Mr. Justice Heath : — " One who was an at- 
testing witness to the supposed execution of a bond died, and after his death 
an ^u^on was brought on the bond, and his handwriting was proved ; but I, 
then of counsel for the defendant, was permitted by Mr. Justice Heath to give 
in evidence that the attesting witness had, in his dying moments, begged 
pardon of Heaven for having been concerned in forging the bond ; and I was 
permitted to do so on the authority of the case of Wright v. Littler, which I 
cited, where similar evidence of a dying confession by the subscribing witness 
to a deed was admitted by Lord C. J. Willes, and afterwards approved by the 
Court." It is true that both these were cases of d3dng declarations, but it 
was not on that ground that they were received. I>ying declarations are ad- 
missible as such only in cases of homicide, and in which they relate to the 
cause of the death. The ground of the reception is also expressly stated, both 
by Lord Ellenhorough and Mr. Justice Bayley, In Wright v. Littler, Lord 
Ellenhorough says, " Mr. Justice Heath admitted the evidence, on the groimd 
that if he, the subscribing witness could have been produced at the trial to 
prove his handwriting to the bond, inasmuch as I might have cross-examined 
him as to the fact, so I might also prove his declaration of the fact, in contra- 
diction to the presumption of a due execution of the bond from the proof of 
his handwriting as a subscribing witness." In Doe v. Ridgway, Mr. Justice 
Bayley says, " The case of the subscribing witness seems to be founded on 
this : he must have been caUed on as a witness, if he had been alive, and it 
would then have been competent to prove, by cross-examination, his declara- 
tions as to the forgery of the bond. Now the party ought not, by the death 
of the witness, to be deprived of obtaining the advantage of such evidence." 
In the Bishop of Durham v. Beaumont (p). Lord Ellenhorough considered an 
inquiry into the character of a deceased attesting witness to be admissible on 
the same ground. The evidence is admissible when the other party proves the 
handwriting of the attesting witness ; such evidence does not give the security 
of the oath of the attesting witness ; and the evidence of the declaration of the 
attesting witness, though not made on oath, stands on the same ground, and 
ought to be admitted to counteract it. 

Cur, adv, vult. 



Parke, B., delivered the judgment of the Court. — ^This was an action on a 
covenant in a mortgage deed, to which there was a plea of non est factum, 
tried before Lord Ahinger, at the last summer assizes for the county of 
Durham, 

A man named M'Cree, who on the face of the instrument appeared to be 
the subscribing witness, being dead, the execution of the deed was proved in 



fn) 6 East, 193. 
[o) 4 B. k Aid. 55. 



(/>) 1 Camp. 210. 
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the usual way by evidence of tiSs handwriting, and the identity of the defen- 
dant was shewn by proof of his. Mr. Cresswell, for the defendant, offered in 
evidence declarations of M'Cree, of facts tending to prove that the deed was a 
forgery. Lord Ahinger rejected them, and on a motion in the following term, 
a rule nisi for a new trial was granted, which has since been argued, and the 
Court {q) have taken time to consider the question, which, like all others re- 
lating to the rules of evidence, is important. We who heard the argument 
are all of opinion that the evidence was properly rejected. 

The general rule is, that hearsay evidence is not admissible as proof of a fact 
which has been stated by a third person. This rule has been long established 
as a fundamental principle of the law of evidence, but certain exceptions have 
also been recognized, some from very early times, upon the ground of ne- 
cessity or convenience. The simple question for us to decide is, whether 
such a declaration as this be one of the allowed exceptions to the general 
role. 

As the plaintiff, upon its appearing that the supposed subscribing witness 
was dead, was at liberty to give secondary evidence of the execution of the deed, 
and for that purpose proved the handwriting of that witness in the attestation, 
(which raises a presumption of the due execution, otherwise the name could 
not have been placed there), there can be no doubt but that the defendant 
might also on his part give evidence to rebut that presumption, by the proof 
of any material fact tending to shew that the deed was not so executed ; such, 
for instance, as the absence of the alleged attesting witness from the place 
where the deed was stated to have been signed at the time. But the question 
is, whether he is to be permitted to rebut this presumption, not by evidence 
of facts proved in the ordinary way, but proved by declarations of the sub- 
scribing witness ? Is evidence of what the subscribing witness has said ad- 
missible ? 

It was contended, on the argument, that it was ; and that it formed an 
exception to the general rule, and on two grounds : one of them, which I 
shall mention first, in order to dispose of it, was, that as the plaintiff used the 
declaration of the subscribing witness, evidenced by his signature, to prove 
the execution, the defendant might use any declaration of the same witness to 
disprove it. The answer to this argument is, that the evidence of the hand- 
writing in the attestation is not used as a declaration by the witness, but to 
shew the fact that he put his name in that place and manner in which, in the 
ordinary course of business, he would have done if he had actually seen the 
deed executed. A statement of the attesting witness by parol, or written on 
any other document than that offered to be proved, would be inadmissible. 
The proof of actual attestation of the witness is therefore not the proof of a 
declaration, but of a hct. 

The other ground, and the principal one on which reliance was placed, 
was. that it was in the nature of a substitute for the loss of the benefit of 
the cross-examination of the subscribing witness, if he had been alive and 
personally examined, by which either the fact confessed would have beeU' 
proved, or, if not, the witness would have been liable to have been contra- 
dicted by proof of his admission : and it was contended that every declaration 
was admissible which might have been given in evidence to impeach the credit 
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of the witness himself on his personal examination. Let us inquire what the 
authorities are in support of this exception. If we should find them nume- 
rous and of long standing, we should he hound to give effect to them, though 
we might douht the policy of introducing such a departure from the esta- 
hUshed rule ; if we find them few and of comparatively recent origin, and not 
supported by the deliberate judgment of any Court, we ought not to sanction 
the introduction of such an exception, especially if its convenience and prac- 
tical utility be of a doubtful nature. 

The first case referred to, is that of Wright v. Littler, in which it appeared 
that a witness for the plaintiff", on his cross-examination by the defendant's 
counsel, stated that the subscribing witness to an instrument, the validity of 
which as a will formed a part of the defendant's case, acknowledged in his 
last illness, on producing as a true document a prior will which he had in his 
custody, that the instrument in question was forged by himself. No objection 
was taken to the evidence at the trial. On a motion for a new trial, the whole 
case was fully discussed, and the application was refused on several grounds, 
amongst others, the admissibility of this evidence was considered ; and Lord 
Mansfield, according to the report in Burrow, in answer to the objection that 
this evidence was improperly received, says, " It came out upon their own 
examination, they made no objection to it at the trial, and it certainly was a 
circumstance proper for the jury to consider." And, after alluding to the 
other fEU^, he says, " that the account given in the last moments of the sub- 
scribing witness was proper, even though it had been upon an examination 
<tf the plaintiff"; and as the account was a confession of a great enormity, and 
as he could be under no temptation to say it, but to do justice and ease his 
conscience, he was of opinion that it was proper to be left to the jury; 
but, independently of that declaration, he thought fraud and forgery were 
apparent." 

From this report, it is dear that Lord Mansfield by no means lays it down 
distinctly as an established rule of evidence, that such a declaration, even when 
made in extremis, is admissible. If it had been, in his opinion, a rule of law 
that such statements were evidence, it is not likely that he would have assigned 
so many other reasons for refusing a new trial ; and if we look at the r^K>rt of 
the same case in Sir William Blackstone's Reports, that impression is con- 
firmed ; for his lorddiip is stated to have declared distinctly, that no general 
rule could be drawn from it, and that, unless manifest injustice had been done 
in the whole case, there was po ground for a new trial. On the authority of 
this case, Mr. Justice Heath, at Nisi Prius, admitted evidence that the attest- 
ing witness, in his dying moments, begged pardon of Heaven for having been 
concerned in forging the bond or will ; and Lord EUenborough, who states 
that decision, and apparently with approbation, twice, in 6 Ekust, 195, and 
1 Camp. 211, says that it was admitted on the ground, that as the subscribmg 
witness might have been cross-examined as to the fact, his declaration of the 
fsjdt might have been proved in contradiction to the presumption di a due 
execution of the bond, from the proof of the handwriting of the subscribing 
witness ; and he also adds, that the propriety of the reception of the evidence 
was not questioned. 

This ruling of Mr. Justice Heath was also referred to by Mr. Justice Bayley, 
in Doe v. Ridgway, where he says " that the case of the subscribing witness 
seems to be founded on the principle, that the defendant ought not to be de- 
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prived of the advantage of such evidence of contradiction by the death of the 
vntness." 

Such is the state of the authorities on this subject, which are very limited 
indeed in point of number ; and when it is considered in how qualified a man- 
ner the opinion of Lord Mansfield, the origin and foundation of the others, is 
expressed ; and when it is recollected that both then, and at the time of the 
Nisi Prius trial, before Mr. Justice Heath, an opinion prevailed, (which is now 
properly exploded,) that any declaration in extremis was admissible, on the 
ground that the solemnity of the occasion was equivalent to a declaration on 
oath, which consideration certainly had an influence on the mind of Lord 
Mansfield; at least, it is impossible to say that there is any such weight of 
authority, however great our respect for the eminent judges whose names 
have been mentioned, as to induce us to hold, that this case is established and 
recognized as an exception from the great principle of our law of evidence, — 
that facts, the truth of which depends on parol evidence, are to be proved by 
testimony on oath. 

If we had to determbie the question of the propriety of admitting the pro* 
posed evidence, on the ground of convenience, apart from the consideration 
of the expediency of abiding by general rules, we should say that it was at 
the least very doubtful whether, generally speaking, it would not cause greater 
mischief than advantage in the investigation of truth. An extreme case 
might occur, as there seems to have done before Mr. Justice Heath, where 
the exclusion of evidence of a deathbed declaration would probably have been 
the exclusion of one mode of discovering the truth. The same may perhaps 
be said of all solemn assertions in extremis by deceased witnesses. But, on 
the other hand, if any declarations at any time from the mouth of subscribing 
witnesses who are dead are to be admitted in evidence, (and you cannot stop 
short of that, for no one contends that the exception is to be confined to 
deathbed declarations, and if so confined, the evidence would be inadmissible 
in the present case,) the result would be that the security of solemn instru- 
ments would be much impaired. The rights of parties under wills and deeds 
would be liable to be affected at remote periods, by loose declarations of at- 
testing witnesses, which those parties would have no opportunity of contra- 
dicting or explaining by the evidence of the witnesses themselves. 

The party impeaching the validity of the instrument would, it is true, have 
an equivalent for the loss of his power of cross-examination of the hving wit- 
ness ; but the party supporting it would have none for the loss of his power 
of re-examination. We cannot help feeling, therefore, that it is at least very 
doubtful whether the establishment of such an exception would be productive 
of any advantage ; and when the great benefit to the administration of justice, 
of abiding by general rules and acting upon general principles, is taken into 
consideration, we feel no doubt but that it would be inexpedient to sanction 
this additional exception to the established rule of evidence. We therefore 
think that the rule for a new trial must be discharged. 

Rule discharged. 
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A writofcft- 
piai, on which 
inroceedingf to 
ootUwrjr were 
afterwardi 
taken, was 
delivered to 
the sheriff oif 
thedav the 
defendant went 
abroad, with a 
direction to re- 
turn the writ 
ntm est invett* 
tuts and a 
jodge*t order 
was alto ob- 
tained for the 
return of it in 
fifteen days ; 
the Court re- 
fuaed to tet 
aside the out- 
lawry, except 
on the terms 
of paying the 
costS} and put- 
ting in bail in 
the alternative 
to pay the con- 
demnatton-mo- 
ney, or render. 



ZJTJMFREY shewed cause against a rule obtained to reverse the outlawry 
issued in this cause. The rule was obtained on two grounds : first, that 
the capias had been issued with a direction to the sheriff to return it non est 
inventus ; secondly, that at the time the exigent was awarded, the defendant 
was beyond seas. The defendant's affidavit stated that he was abroad on the 
29th of April, and that he did not go for the purpose of avoiding the process 
in this cause ; that he returned to England before the proclamations, and was 
now in custody in this suit. Cause was shewn on an affidavit made by the 
plaintiff's attorney, which stated that the writ was issued on the 28th oi April, 
and was delivered to the sheriff on the following day, on which day the de- 
fendant went abroad, (to the deponent's belief,) for the purpose of avoiding 
his creditors. A judge's order had been obtained, under the Uniformity of 
Process Act, to return the writ of capias in fifteen days. 

/. Jervis, in support of the rule. — ^The general rule is, that an outlawry is 
irregular if the defendant is abroad at the time the exigent issued. Bryan v. 
Wagstaff (a) . \Alders(m, B. — That is the rule upon a writ of error being 
brought ; but you apply by motion to set it aside, and the question is, on what 
terms that is to be done. In Graham v. Henry (h), a rule was made absolute 
to reverse an outlawry on the terms of paying the costs, and putting in bail in 
the alternative to pay the condemnation-money, or render; and the Court 
said it is in their discretion to direct on what terms the motion should be 
granted.] In that case, and in Lewis v. Davison (c), the proceedings appear 
to have been regular ; but here the direction to the sheriff to return the writ 
non est inventus makes them irregular, and, if they are irregular, the outlawry 
ought to be set aside without payment of costs. Pigou v. Drummond (d). 
It is as much the privilege of the plaintiff that the writ of capias should be 
allowed to run four months. [Alderson, B. — ^The process to outlawry would 
be very slow, if the writ is not to be returned before the expiration of four 
months.] 

Lord Abinqer, C. B. — ^The defendant was actually abroad at the time the 
writ was returned ; and I do not see how he was damnified by that return. 
I think that the outlawry should be set aside on payment of costs, and putting 
in bail in the alternative ; that will put the plaintiff in the same situation as 
if bail had been put in when the writ was returned. 



The other judges concurred. 



Rule accordingly. 



(a) 5 B. & C. 314. 
(6) 1 B. ft Aid. 131. 



(c) 1 Cr. M. 8l R. 655. 

(d) 1 Bing. N. C. 554. 



TRINITY TERM, 1836. 153 



Farrar v. Beswick. ^il^lUf* 



r^/ 



^ROVER for certain cattle. P/«w— first, that the cattle, &c. were not the J," *"y*2*°^®^ 
property of the plamtiff, nor was he possessed of them as of his own pro- fend ant plead- 
perty in manner and form, &c. ; secondly, a justification under a writ of le- *^ "^23^^^*"^ 
vari facias against the goods of one Joshua Farrar, averring that the said the goods un- 
cattle were the cattle, goods, and chattels, of the said Joshua Farrar, and Son^alrarn^ta 
liable to be seized and taken as aforesaid, and not the property of the plaintiff, tliird person. 
The plea went on to justify the conversion and sale of the cattle on the same the'go^s wat 
ground. The plaint^ replied, taking issue on the first plea ; and as to the his property 
second, that the said cattle in the said declaration mentioned were at the said property of the 
time, when, &c. and still are, the cattle and property of the said plaintiff, and pl^jptiw. The 
not the property of ^e said Joshua Farrar, in manner and form, &c. averred, that 

At the trial, before Parke, B. at the last sprmg assizes for Liverpool, it ap- [{|® ^J^jflf^^ 
pearing that the plaintiff and Joshua Farrar were joint owners of the property the plainti^ 
in question, the learned judge directed a verdict for the plaintiff, reserving thWperioin 

leave to the defendant to move to enter a nonsuit. Hrld^ that the 

r»Iea was mere- 
y 4 special 

In Easter Term, Alexander obtained a rule accordingly. **?!*"1?^ *• 

° ^ plaintiff's pro- 

perty in the 

Cresswell and Wightman shewed cause. — ^The conversion of the goods is Roo""* end that 

admitted in the pleadings ; and the only question raised is, whether the that the goods 

plaintiff had a sufficient property to enable him to maintain the action ; and an JJJJJJJIj? ^2'"^ 

undivided moiety as a joint tenant is sufficient for that purpose. Stancliffe v. plaintiff and 

Hardwicke (a). [Parke, B. — It is contended, on the other side, that the plea U^^ the pSin- 

may be restricted to the moiety, justifying dealing with that as stated.] The liff was entitled 

plea is pleaded as an answer to the whole declaration. The defendant should tuch an i'nter. 

have pleaded, shewing the interest of Joshua Farrar in the articles, and that ®?^ being suffi- 

,,. . , /.•!• r-n 1 -n rm cicHt to enable 

he took them m execution to the extent of that mterest. [Parke, B, — ^The the plaintiff to 

question is, whether it is an informal plea denying a conversion, or a plea de- ""']j^i°th'**" 
nying the plaintiff's property. I thought, at the trial, that the allegation as plea admitting 
to the cattle being the property of Joshua, was mere inducement to a special * ^"^^"wn- 
traverse of the plaintiff's property.] It not only justifies taking of the whole, 
but it justifies a conversion of the whole, and a conversion of the plaintiff's 
share {b) ; and there is no question, therefore, whether a sale by one joint 
tenant, or by his authority, is a conversion as against the other half. The 
plea ought, in any point of view, to have set out specially the amount of in- 
terest of Joshua Farrar. 

Alexander, contrct, — ^The substantial question raised by these pleadings is, 
whether the cattle were liable to be taken tmder the execution against Joshua 
Farrar. The declaration alleges them to be the property of the plaintiff, the 
plea of Joshua Farrar, and if on a traverse of the plaintiff's property it is 
sufficient to shew a joint interest to enable him to maintain his action, by the 
same construction a joint interest in Joshua Farrar must be sufficient to sup- 

(a) 1 C. M. & R. 1 S. C. ante, vol. 1, p. 127. (b) Vide Wms. Saimd, note 47 h, 

VOL. II. M 
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port the alleglftion of the plea, that the cattle are his property; and the 
plaintiff should have newly assigned, if he meant to contend that the sale of 
the cattle was an act which entitled him to maintain trover for his share. 
The sheriff was hound to take and sell the cattle; there is no mode of dividing 
a horse, and if the plaintiff's complaint is that the sheriff has sold a larger 
interest than he ought, the remedy is hy a special action on the case. 

Parkb, B. — ^At the trial, in the first instance, the defendant offered evi- 
dence to shew that the cattle were the sole property of Joshua ; but in pur- 
suing the inquiry, it appeared they were the joint property of the plaintiff and 
Joshua. I told the jury, if they thought so, they ought to find for the plaintiff, 
being of opinion that the plea was merely a special traverse of the plaintiff's 
property. I remain of that opinion. If the question rested on the traverse 
in the first plea, the question would have been whether the cattle were the 
plaintiff's property, and the defendant would not have been allowed to shew 
that there was a third person under whom he justified, who had a right or 
interest in them. I think it is impossible to construe the words of the second 
plea but as an allegation that they were the sole property of Joshua, as an in- 
ducement to a traverse that they were the property of the plaintiff. I do not 
say that if Joshua and the plaintiff were jointly entitled to this property, that 
the seizure and sale by the sheriff of the whole would be a conversion by him. 
It is unnecessary to give an opinion on that point. The repUcation re-asserts 
the allegation of the declaration of the plaintiff's property, and a sufficient 
property to maintain the action is shewn ; on that ground I think the verdict 
proper, and the rule must be discharged (c). 



Holland, B. Alderson, B. and Gurnet, B. concurred. 



(c) In the course of the argument, the 
learned judge referred to Barton v. Wil' 
liams, 5 B. & Aid. 395, as throwing doubt 



Rule discharged. 

upon the doctrine of what was a sufficient 
sale by one tenant in common to enable his 
co-tenant to bring trover. 



Doe dem. Gray v. Stanion. 



f^^y^r^ J^JECTMENT. At the trial, before Bosanquet, J. at the last assizes for the 
9greed to buy county of Northampton, it appeared that the defendant had occupied the 

the demised premises in question as tenant, from year to year, to the lessor of the plaintiff, 
land; after the from the year 1828; and on the 2d of September, 1831, the defendant en- 
tered into a written agreement with him, in the following terms : — 

"1831, Sept, 2d. — Samuel Stanion purchased an estate in the parish of 
Corhey, bought of Robert Gray, at the sum of 100/. Received on account 10*. 
Mr. Robert Gray is willing to let the sum lie, by paying 4 per cent." 

The agreement was signed by both parties, and 10^. were paid as a deposit. 

iimd bought the ^^ ^^ ^^ ^^ October, 1835, the agent of the lessor of the plaintiff deman^ied 

land, and he 

ahould keep it : — Held^ first, that the agreement for purchase being not absolute, but condi- 

^nal on a good title being fourd, it did not put an end to the yearly tenancy ; and, secondly, 

that the assertion of a right to hold by the tenant, must be taken to have been made by him in 

ni8 character of purchaser, and not as tenant, and therefore that it was no disclaimer. 



purchase, the 
purchase- 
money being 
unpaid, Uie 
landlord de- 
manded pos- 
session ; the 
tenant said he 
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possession ; the defendant said " he had bought the property, and would keep 
it ; and he had a friend who was ready to pay the money for it ; " on which 
the agent told him, that if possession was not delivered an ejectment would be 
brought. It was contended at the trial, on the part of the lessor of the 
plaintiff, that he was entitled to recover on two grounds : first, that the 
agreement of purchase put an end to the tenancy from year to year, and made 
the defendant tenant at will, and in that case the lessor of the plaintiff having 
demanded possession would be entitled to recover ; and, secondly, that the ' 
refusal of the defendant, accompanied by a claim of right to hold, amounted 
to a disclaimer. On the other hand, the defendant contended that neither of 
these grounds was sufficient to determine the yearly tenancy. The learned 
judge directed a verdict for the plaintiff, giving leave to the defendant to move 
to enter a nonstdt. 
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Humfrey obtained a rule accordmgly, against which 

Waddington and Melhr shewed cause. — ^The agreement to purchase put an 
end to the tenancy from year to year ; a new relation was created inconsistent 
with that tenancy, of which it operates as a surrender by operation of law. 
[Parke, B. — ^Where a party has been let in under an agreement of purchase, 
as he is not a trespasser, he has necessarify some lawful title, and the law 
gives him the least right which it recognizes as a legal title.] In Daniels v. 
Davison (a). Lord Eldon appears to have been of opinion that an agreement 
of purchase would determine a tenancy from year to year ; it is analogous to 
accepting a new demise, which it is clear would be in law a surrender of the 
previous one. Tkurshy v. Plant (fi), Hamerton v. Stead (c), [Parke, 1&, — 
You must shew that the agreement of purchase was an unconditional con- 
tract ; but was it not conditional that the landlord should make a good title, 
and if that condition is not performed, does not the tenant retain his right ? 
Alder son, B. — ^An agreement to purchase might, upon your argument, though 
never performed, operate as a surrender of very valuable interests : an agree- 
ment of purchase of a reversion of almost nominal value, would put an end to 
a long lease for years, without giving the lessee any equivalent.] Then sup- 
posing the agreement not to put an end to the tenancy, it is at all events de- 
termined by the disclaimer. Any claim of title is a disclaimer, which amounts 
to an assertion of a right to hold it by any other title than that conferred by 
the demise. The defendant set up his title as a purchaser, and claimed to 
continue to hold under that. By such a claim he forfeited his tenancy and 
right to notice to quit. B. N. P. 96. Doe v. Williams [d]. Bower v. Major [e]. 
Doe V. Gruhh (/), Doe v. Lord Cawdor (g), Doe v. Price (A). 

Humfrey, in support of the rule. — ^The tenancy was not determined by the 
agreement of purchase. It could not have been the intention of it, that the 
defendant was bound to take the land at all events, whether his landlord 
could give him a good title or not. In what a situation would a construction 
that such an agreement determined a demise place holders of valuable leases ? 



(a) 16 Ves. 262. 

\b) I Wms. Saund. 236(a). 

(c) 3 B. & C. 478. 

\d) Cowp. 622. 



(c) 1 B. & B. 4. 
(/) 10 B. & C. 816. 
(;?■) 1 C. M. & R. 398. 
iji) 9 Bing-. 356. 
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If they made such an agreement of purchase, they would be m the dilemma of 
either taking the title, whatever it might be, or of losing their interest as 
tenants, without any return at all but a doubtful right of action. 

Nor.**is the plaintiff entitled to recover on the ground of disclaimer. The 
claim of the defendant to hold was not made in his capacity of tenant, but in 
his capacity of purchaser : the landlord, in demanding possession, demanded 
that to which he had no right under the demise ; and he must be, therefore, 
taken to have made the demand as vendor, and the tenant to have answered 
"him as vendee. In what the defendant said there was nothing inconsistent with 
his situation as tenant frcwa year to year ; it was, therefore, no disclaimer. 

Cur* adv. wit. 



Parkb, B. delivered the judgment of the Court. — In this case, which was 
an ejectment to recover a house, tried before my brother Bosanquet, at the 
last assizes for Northampton, a point was reserved for the consideration of the 
Court, as to the right of the plaintiff to recover without having given half a 
year's notice to quit. The defendant occupied, from the year 1828, as tenant 
from year to year, at four guineas annual rent. On the 2d of September, 
1831, an agreement was drawn up between the lessor of the plaintiff and the 
-defendant to this effect : — 

" 1831, September 2d. — Samuel Stanton -purchosed an estate in the parish 
of Corbey, bought of Robert Gray, at the sum of 100/. Received on account 
105. Mr. Robert Gray is willing to let the sum lie, by paying 4 per cent." 

The agreement was signed by the parties, and lO^. paid. 

On the 2d of October, 1835, the agent of the lessor of the plaintiff de- 
manded possession from the defendant. The defendant said ** he had bought 
the property, and would keep it ; and he had a friend who was ready to give 
him the money for it ; " on which the agent informed him that if possession 
was not delivered, he should bring an action. An action of ejectment was 
accordingly brought. The learned judge directed a verdict for the plaintiff, 
reserving the points. On the argument on shewing cause agamst the rule 
nisi for a new trial, it was insisted, on the part of the plaintiff, that a notice 
to quit was unnecessary, on two grounds ; first, that by the agreement of 
the 2d of September, 1831, a new tenancy at will was created, which put 
an end to the tenancy from year to year, and that such tenancy at will was 
determined by a simple demand of possession from the tenant ; secondly, that 
if the tenancy from year to year was not so determined, the defendant's de- 
claration on the 2d of October to the agent of the lessor, amounted to a 
disclaimer. We are of opinion that neither of these reasons is sufficient to 
dispense with the usual notice to quit. 

As to the first, there is no doubt but that if there be an agreement to piu*- 
chase« and the intended purchaser is thereupon let into possession, such pos- 
session is lawful, and amounts at law, strictly speaking, to a bare tenancy at 
wiU. Right d. Lewis \ . Beard {%) , It is not, however, the agreement, but 
the letting into possession, that creates such tenancy ; for the person suffered 
so to occupy, cannot, on the one hand, be considered as a trespasser when he 
enters ; and, on the other hand, cannot have more than the interest of a 
tenant at will, the lowest estate known to the law. But where the purchaser 



(i) 13 East, 210. 



TRINITY TERM, 1836. 



wr 



Doed. 
CiRAr 

V. 

Staviok*. 



is already in possession as tenant from year to year, it must depend upon the Bxcheqtier. 
intention of the parties, to he collected from the agreement, whether a new 
tenancy at Vnll is created or not, and from what time. In this case, if the 
true construction of the agreement he, that from the date of it (or any other 
certain time) the defendant was to he absolutely a debtor for the purcha8e<^ 
money, paying interest on it, and to cease to pay rent as tenant from year to 
year, a tenancy at will would probably be created after that time, and the 
acceptance of such new demise at will, would then operate as a surrender of 
the interest from year to year by operation of law* But if the agreement is 
conditional, to purchase only provided a good title should be made out, and 
to pay the purchase-money when that should have been done and the estate 
conveyed, there is no room for implying any agreement to hold as tenant at 
will, in the meantime ; the effect of which would be absolutely to surrender 
the existing term, whilst it would he uncertain whether the purchase would 
he completed or not. And this is strongly illustrated,, by supposing such an 
agreement to be made by a termor for a long term of years, of considerable 
value beyond the reserved rent, in which case it would at once strike any one 
as impossible to give this effect to the agreement. In such a case, no one 
would doubt hut that the intention was that the lease should not be given up 
unless the purchase was completed. Is, then, the contract in question a con- 
tract of this conditional nature to purchase for 100/., provided a good title 
should be made and the estate transferred ? We conceive that there is na 
doubt but that it is to be so construed ; for, in the first place, in contracts for 
the sale of real estate, an agreement to make a good title is always implied, 
of which the case of Souter v. Drake (k) is a strong instance ; and, in the 
next, it is out of the question to suppose that this defendant meant to be 
ohUged to pay the purchase-money, without some conveyance of the estate, 
although subject to a mortgage for the purchase-money. For these reasons, 
we think that the tenancy from year to year was not determined in this case 
hy the defendant's entering into this agreement. What the effect of such a 
contract would be in a court of equity, it is quite unnecessary to consider. 

The remaining question is, whether that which passed between plaintiff's 
agent and the defendant, on the 2d of October, was a disclaimer, so as ta 
supersede the necessity of a regular notice to quit. 

In the earliest reported case on the subject, Throgmorton v. Whelpdale (/)„ 
it is said that such notice is necessary, unless the tenant have attorned to 
some other person, or done some other act disclaiming to hold as tenant to 
the landlord. In Doe v. WilHams (m). Lord Mansfield says, where the pos- 
session is adverse, no notice is necessary ; and in that case there had been an 
attornment, or what was equivalent, for the defendant defended as landlord to 
the tenant from year, to year. But this rule is too narrow ; and from 
subsequent cases it does not appear to he necessary that any act should be 
done as distinguished from a verbal disclaimer. A disavowal by the tenant 
of the holding under the particular landlord, by words only, is sufHcient. 
Lord Kenyon, in Doe d. Williams v. Pasquali (n), says, that if the tenant puts 
his landlord at defiance, he might consider him either as a tenant or ti es- 
passer, and eject him without any notice to quit. And in Brown v. Major (o). 
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Exchequer, in the analogous case of a composition for tithes, the declaration of an oc- 
Doe d. cupier who refused to set out his tithes in kind, insisting that he was ex- 
Grav empted by a modus, was held to be sufficient disclaimer of the composition, 

Stanton. so as to dispense with half a year's notice to determine it; and in other cases 
in which the declaration of the tenant has been held insufficient, {Doe v. Pas^ 
guali (/?), Doe d. Lewis v. Cawdor (g^),] no question has been raised as to the 
necessity of some act being done by the tenant, as distingmshed from a dis- 
avowal by word or writing. 

But in order to make a verbal or written disclaimer sufficient, it must amount 
to a direct repudiation of the relation of landlord and tenant, or to a distinct 
claim to hold possession of the estate, upon a ground wholly inconsistent with 
the existence of that relation, which by necessary implication, is a repudiation 
of it. An omission to acknowledge the landlord as such, by requesting further 
information, will not be enough, as appears from the cases already referred to, 
nor will a mere refusal to pay rent, as appears from the case of Doe v. Pasquali. 
A refusal to deliver possession, or a declaration that he will continue to hold 
possession, cannot have that effect at a time when the landlord has no right 
to claim it, as was the case in this particular instance. The only point, there- 
fore, remaining, is, whether the defendant saying that he had " bought the 
property and would keep it, and had a friend who was ready to advance the 
money," is, by necessary implication, a disavowal of the relation of tenant 
from year to year. We are all of opinion, that it is not because this is not a 
claim to the estate, on a ground necessarily inconsistent with the continuance 
of the tenancy from year to year. The defendant had a double right, to 
enforce his bargain for the purchase of the estate, and to continue in the 
meantime to hold it as tenant from year to year ; and this declaration is, in 
truth, no more than an avowal that he should insist on his contract of pur- 
chase, and was ready to perform it. This appears to us to be quite con- 
sistent with the continuance, in the meantime, of the tenancy from year to 
year. We therefore think the rule nisi for a nonsuit must be made absolute. 

Rule absolute. 
(p) Peake, 196. (q) 1 C. M. & R. 398. 



MusPRATT V. Gregory. 

A^boat was ^RESPASS for taking a boat of the plaintiff. P/ea— a justification of the 

owner to cer. taking as a distress for a rent-charge granted to certain parties, under 

b^lon^in^to'^* whom the defendant justified as bailiff. Replication — that before any of the 

salt-manufac. said times, when, &c., the plaintiff was, and thence hitherto hath been, and 

a^'easowib/e*^^ ®^^ ^®' ^ manufacturer and trader in certain alkalies, to wit, a certain alkali 

time in a canal called black ash, and a certain other alkali called white ash ; and during all 

for the purpose ^^^ ^^^^ aforesaid has exercised and carried on such manufacture, trade, and 

of being loaded dealing, as aforesaid, to wit, at certain premises of him, the plaintiff, in the 

Held^ iParkej county of Lancaster; and during all the time aforesaid, he, the plaintiff, hath 
B., dissentu 
enie^) that the 

boat was not privileged from distress. 
Goods of a stranger on the land may be distrained for a rent-charge issuing out of it. 
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from time to time made and manufactured divers great quantities of such al- 
kalies, and dealt in and sold the same as aforesaid, which said manufacture, 
trade, and dealing, was a useful manufacture, &c., and of great henefit; and 
the plaintiff further says, that for the purpose of such manufacturing and 
making such alkalies, as aforesaid, great quantities of salt are required, which 
are used in the making and manufacturing such alkali as aforesaid ; and that 
during aU the time aforesaid, the plaintiff had occasion for and required great 
quantities of salt for such purposes aforesaid ; and that the plaintiff, for a long 
time before any of the times when, &c., was used and accustomed from time to 
time to use and employ the said boat or vessel in the declaration mentioned, for 
the purpose of and in bringing, fetching, and carrying divers great quantities 
of salt to the plaintiff's premises, to be used by him in such manufacture as 
aforesaid, from the salt-works hereinafter mentioned, which said salt wa8> 
during all that time, from time to time, received in and by such boat in the 
said cut or canal at the place in which she was so seized, and taken aforesaid, 
and thence was carried in and by the said boat down the said cut or canal 
into a certain river or navigation, and thence by certain other rivers and 
navigations, to the plaintiff's said premises ; and the plaintiff further says, 
that long before the said F, Kemhle and F, Lock, or either of them, had any 
thing or any interest or rent in or out of the said premises in the plea men- 
tioned, or any of them, and before the making of the said indenture of, &c. to 
wit, on the 1st oi April, 1830, the said W, Fumival, being so as aforesaid 
interested in and possessed of the said premises in the plea in that behalf 
mentioned, made and erected certain salt-works, to wit, the said works in 
and upon the said premises in the plea mentioned, and near and close to the 
said place where the said boat was so seized as aforesaid; and the said 
W. F., to wit, then for the piu'pose of enabling all persons of this realm, who 
should have occasion to purchase salt at the said salt-works, to fetch the 
same therefrom, and to receive the same there, and to carry the same away 
in boats, and for the purpose of enabling the tenants and occupiers of the said 
premises and salt-works, to have the charge and loading of such boats, did 
make, dig, and cut, the said cut and canal in the plea mentioned, near and 
close and up to the said salt-works, and which said cut and canal communi- 
cated with a certain river or navigation, being a pubUc highroad ; and the 
said W. F., and the tenants and occupiers of the said premises and salt- works 
always, since the erection of the said salt-works, and the digging and making 
the said cut or canal, from time to time, made and manufactured salt there, 
to wit, on the premises in the plea mentioned, and sold and disposed of the 
same there, as an article of trade and merchandize, and delivered and supplied 
such salt so made to all persons desirous of buying and taking away the 
same in boats, at the said place in the said cut or canal, where the said boat 
was when she was so seized as aforesaid ; and such persons have alwajrs, 
during the time last aforesaid, taken away the same in their said boats along 
the said cut or canal; and the plaintiff further says, that shortly before the said 
time, when, &c., in the declaration mentioned, having occasion for salt for the 
purposes of his said manufacture, he did, in order to get salt for the purposes 
aforesaid, send and take his said boat or vessel into the said cut or canal to 
the said salt-works, to a part of the said cut or canal, being the place where 
salt so made on such premises, as aforesaid, was at that time usually sold and 
dehvered by the tenai^ts and occupiers of the said salt-works and premises, to 
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persons buying salt, and fetching and taking the same in boats from the said 
salt-works ; and the plaintiff says, that at the time of the seizing and taking 
and carrying away the said boat, as in the said declaration mentioned, the said 
boat was in the said cut or canal for a temporary purpose only, and for the 
benefit of trade and manufacture, to wit, for the purpose of obtaining, re- 
ceiving, and taking the salt from the said salt-works, and the tenants and 
occupiers thereof, as aforesaid, to be carried to the said manufactory and pre- 
mises of the plaintiff, and there to be used in the said manufacture as afore- 
said, and for the purposes of the plaintiff's trade and manufacture, as aforesaid; 
and that the said boat had not been or remained there, or upon any of the 
premises in the plea mentioned, for any long or unreasonable time in that 
behalf for that purpose, or for any other purpose ; and the plaintiff, during all 
the time aforesaid, was a stranger and not privy to any of the parties or 
persons in the plea mentioned, or any or either of them in estate or other- 
wise, and had not, during any of the times aforesaid, any notice or knowledge 
of the said deeds, rent-charges, or arrears of rent, or any of them ; and the 
said boat or vessel being in the said cut or canal for such temporary purpose 
as aforesaid, and for the benefit of trade and manufacture as aforesaid, the 
defendant at the said time, when, &c., wrongfully committed the said tres- 
passes, &c. Verification, 

General demurrer and joinder. — ^The marginal note stated that the point to 
be raised was, that, under the circumstances, the boat was not liable to be 
taken as a distress. 



W. H, Watson, in support of the demurrer. — The boat was on the pre- 
mises, and liable to distress ; the circumstances under which it was there not 
being sufficient to bring it within any of the exceptions to the right of dis- 
tress. The exceptions, and the ground on which they rest, are stated by 
Lord Coke (a) :— " Valuable things shall not be distrained for rent, for benefit 
and maintenance of trades, which, by consequence, are for the common- 
wealth, and are there by authority of law ; as a horse in a smith's shop shall 
not be distreyned for the rent issuing out of the shop ; nor the horse, &c. in 
the hostry ; nor the materials in the weaver's shop for making of cloth ; nor 
cloth or garments in a taylor's shop ; nor sacks of com, or meale in a mill, 
nor in a market ; nor any thing distrained for damage feasant, for it is in 
custody of the law, and the like." In argument by Sir W. Blackstone, in the 
case of Francis v. Wyatt (b), in whose favour the Court gave judgment, it was 
contended that no privilege of exemption from being liable to disti'ess for rent 
in arrear could be claimed, but upon one of these foundations, viz., either the 
analogy to a common public inn, or the principle of general utility to the 
community. The first of the grounds is that referred to by Lord Coke, where 
goods are placed there by the authority of the law ; that is, where the tenant 
is bound by law to receive them in the course of his business, and he acquires 
a lien upon them ; and as to the privilege on this ground the rights of pri- 
vilege and of hen are conterminous. It is clear that this case does not fall 
within the first reason given for the privilege ; the miller was not bound to 
sell the plaintiff salt; nor is there any more ground to contend it comes 
within the other. There was no necessity that the boat should be abandoned 
by the servant of the plaintiff; and while in his possession, it would be exempt 
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from distress. The case of Francis v. Wyatt is a very strong authority on 
this point : there the trade of the tenant was that of a livery-stable keeper ; 
and yet it was held, that a carriage sent to stand at the livery-stables was 
liable to distress. In Gishoum v. Hurst (c), the rule laid down is, " that goods 
delivered to any person exercising a public trade or employment, to be carried, 
wrought, or managed, in the way of his trade or employ, are privileged." 
Here there was nothing to be done to the boat in the way of trade. The 
cases of Thompson v. Masheter (d), Rede v. Burley (e), Adams v. Grane (/), 
support the same doctrine. In Gilman v. Elton (g), the judgment of Dallas, 
C. J., expressly recognizes the ground of exemption to be that stated in 
Gisboum v. Hurst, Wood v. Clarke [h) is a very strong authority for the 
defendant. It was there held, that though materials delivered by a manufac- 
turer to be made into clothes are privileged, a machine sent with them to 
enable him to do so is not. 
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Crompton, conir^t, — ^The ground of exemption from distress is that of public 
convenience ; and as far as that convenience requires, the exemption ought to 
extend. The convenience of trade requires that carriages or vesseb sent, as 
this was, to be loaded by the manufacturer, should be exempt from distress 
while on his premises for a reasonable time for that purpose. The instance of 
exception mentioned by the great text writers are not g^ven as the only cases, 
but as illustrations of the principle upon which the exception depends ; and 
the expression used by Lord Coke, of " the authority of law," does not mean 
that the law compelled the parties to receive the goods, but that the open 
carrying of a trade was an authority of law to place the goods there, in con- 
tradistinction to an express authority in fact. The recent cases have distinctly 
settled, that to give the exemption it is not necessary that the party should 
be bound to receive the goods. In Adams v. Grane (i), goods sent to an auc- 
tioneer were held to be privileged. The Court of Common Fleas decided, in 
Gilman v. Elton (k), that goods sent to a factor's were privileged in like 
manner ; and yet, in neither of these instances, was the tenant obliged to 
receive the goods. The same observation applies to Brown v. Shevill(l), 
where it was held that the carcass of a bullock, which had been sent by 
one butcher to another to be slaughtered, was exempt. In the case of Rede 
V. Burley (m), the tenant would acquire no lien on the horse and the goods 
distrained ; and the majority of the Court there held, that it is the purpose 
that gives the protection ; " as a horse which carries corn to a market, and is 
put into a friend's house for the time," — " and where a horse carries com to a 
mill, and is tied at the mill doors during the grinding of the com." The 
judgments of Park, J., in Gilman v. Elton (n), and of Bayley, B., in Adams 
V. Crrane, directly support the same principle. The principal ground of 
the decision in Francis v. Wyatt (o), was that the chariot was then on the 
premises for a permanent purpose. Gisboum v. Hurst (p) lays down the rule, 
that every person who carries on a trade offering to deal with all persons who 
come to him, is a common trader. It may also be submitted, that the goods 
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of a stranger cannot be distrained for a rent-charge, if put on the premises by 
the consent of the owner of the land ; it must be conceded, however, that the 
case of Saffery v. Elgood (q) overrules the doctrine laid down in Com. Dig. 
Distress B. 2, that the goods of a stranger can in no case be distrained for a 
rent-charge. 

W. H, Watson, in reply. — ^The argument of inconvenience, so much urged, 
does not apply in this case ; there was no necessity that possession of the 
boat should be relinquished ; the servant of the owner might have remained 
in charge of it. If a man were to take a wheelbarrow to a shop, and leave it 
there, it would be distrainable. Brown v. Shevill is no authority against the 
defendant ; the exemption was there put on the ground that the carcass was 
at a butcher's for the purpose of being managed, and dealt with by him in 
the course of his trade. It is not here said any thing was to be done to the 
boat. The true ground of the decision in Rede v. Burley, seems to have been 
that the things distrained were in the actual occupation of the owner. Upon 
the other point, Saffery v. Elgood is a decisive authority. 

The learned judges, having differed in opinion, delivered their judgments 
seriatim. 

Alderson, B. — ^The question raised upon the demurrer to the replication 
in this case is, whether the boat, stated to have been distrained for rent by 
the defendant, was by law distrainable under the circumstances disclosed in 
these pleadings. [The learned judge stated the replication.] 

The leading case upon this subject is that of Simpson v. Harlopp (r), in 
which Lord C. J. Willes, in delivering the judgment of the Court, goes very 
fully into the law on this point. He lays it down that that there are five sorts 
of things which at common law were not distrainable : — 

1 . Things annexed to the freehold. 

2. Things delivered to a person exercising a public trade, to be carried, 
wrought, or managed, in the way of his trade or employ. 

3. Cocks or sheaves of com. 

4. Beasts of the plough, or implements of husbandry. 

5. Instruments of a man's trade or profession. 

The three first classes are absolutely free and exempt at common law ; and 
the latter sub modo, in case there be no sufficient distress without them. 
There are, however, other exemptions not there enumerated ; first, chattels 
in actual use, or in the actual possession and presence of the owner himself — 
an exemption intended to prevent a breach of the peace ; and, seccmdly, the 
instruments or vehicles of conveyance of goods privileged from distress, or 
brought to a public market or fair there to be sold. 

Now, of the exemptions enumerated by Lord C. J. Willes, it is plain that 
only the second can be at all applicable to this case. We must first inquire, 
therefore, whether this boat is within that rule. It is a chattel brought by 
the plaintiff to a place, where, according to the pleadings, a public trade in 
salt is carried on, and it is there left for the temporary purpose of being loaded 
with that article ; whilst it remains in that state, and before a reasonable time 
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for so loading it has elapsed, it is distrained for rent dae to the landlord of 
the premises wherein the trade in salt is carried on. Such are the faxata^ of 
the case. 

The boat is clearly not within the description of goods delivered to a trader 
to be carried or wrought, (i. e. worked up into another form,) in the way of 
his trade or employ ; for there is nothing to be done to it : it is not brought 
to be repaired or altered in any way. 

Theii is it delivered to be managed, in the way of the trade or employ of 
the person to whom it is so delivered ? 

In Simpson v. Hartopp, the word " managed " appears to be used as syno- 
nymous with " manufactured." But that is too limited a sense of the ex- 
pression ; for the Courts have held, that goods sent to a factor by a merchant 
are privileged from distress under this head. I think, therefore, that it ex- 
tends both to the working up of goods from their un wrought state into a new 
form, as a manufacturer, and also to the dealing with the goods as articles of 
trade in their original or their wrought state as articles of commerce, as a 
factor : and the true principle seems to be, that where, in order to the exer- 
cising such a public trade at the place in question, it is necessary that the 
goods should be delivered into the custody of the person carrying it on there, 
the law, in consideration of the benefit which the commonwealth derives from 
the carrying on of the trade, protects from distress the goods so delivered. 

This is the reason assigned in Simpson v. Hartopp; and in Wood v. Clarke 
the principal ground which Lord Lyndhurst assigned why the loom was not 
privileged was, that it was not necessary for the protection of trade that such 
privilege there should exist. Here, also, it is not necessary for the protection 
of trade, that the boat should be delivered into the custody of the person 
manufacturing and selling the salt. The trade may well be carried on at 
these salt-works, without the possession of the boat being parted with at all 
by the owner. If he retains possession of it, there is no doubt that it is 
privileged ; but then it is for a totally different reason, viz., that the taking it 
would lead to a breach of the peace, and then the case falls within another 
exemption before pointed out. The instances found in the books, of the 
horse in the smith's shop, of the cloth sent to the tailor, of the materials sent 
to the weaver, of the goods sent to the factor, of the beast sent to the carcass 
butcher, are all cases of chattels, deUvered to be dealt with by the third 
person in the way of his trade, under circumstances in which his trade cannot 
be carried on at that place unless the goods are so delivered. 

It is, however, proper to advert to the last of the two exemptions before 
pointed out, in addition to those mentioned by Lord C. J. Willes. The ex- 
emption is where the thing distrained is the instrument of conveyance of 
goods, which are themselves privileged, or which are brought to a public 
fair or market ; and this is another instance of the same principle, viz., a pro- 
tection for the benefit and convenience of trade. The article must be con- 
veyed, and it is privileged from distress ; therefore, all things necessary for 
that purpose are privileged also. Thus the horse or carriage conveying goods 
is so privileged ; and so also the basket or package in which they are enve- 
loped, and the like. So, again, cattle going to or at a fair or market are 
privileged, and, as a consequence arising out of the necessity for their refresh- 
ment on their passage towards such fair or market, if distant, they have been 
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held to be privileged daring any temporary agistment on the road(«). But 
these are all instances of a privilege arising as accessory to another privilege; 
and although we are not prepared to draw any distinction between the instru- 
ment of conveyance to, or that from, the place where the privileged goods to 
be thereby carried are situate, yet we think that the privilege is not to be ex- 
tended to the conveyance sent for goods, which are not themselves privileged 
from distress. Now here it is abundantly clear, that the salt which was to 
be conveyed by this boat was not itself privileged from the distress ; for it 
was the property of Fumival himself, and was therefore, as his property, 
clearly hable to be distrained for the rent due from him to his landlord. Nor 
can this case fsXi within the rule exempting the horse or carriage conveying, 
or which has conveyed, goods to a fair or market. There the privilege arises 
out of the advantage derived to the public, from the proper supply to that 
public place of resort and traffic. In Fowkes v. Joyce (t) it was held, that 
-cattle in their progress towards London were privileged ; but the Court ap- 
pear to have proceeded on the ground that there was no soUd distinction be- 
tween the supply of a great city and the supply of a fair or market. But I 
am not aware that a shop carried on for the private profit of an individual, or 
that a horse bringing home goods from a fair or market, for the individual 
profit of the purchaser, has ever been held to be within this rule ; nor can 
they, as I think, fairly be considered vdthin the principles on which the rule 
appears to be founded. 

I do not think we can or ought to decide this case upon what may appear 
to be expedient. If we adopt such principle of decision, we shall deprive the 
law of one great advantage, viz., certainty, for that which appears expedient 
to one, may be, in the opinion of others, very inexpedient. If this argument 
were well founded, it would have undoubtedly prevailed in the case of the 
livery-stable keeper, Francis v. Wyatt; but th6 Court there adhered, against 
their own views of expediency, to the ancient decisions ; and subsequent ex- 
perience has shewn that the so much dreaded consequences did not afterwards 
arise in practice. 

Upon the whole, therefore, this case seems to me not to faU within any de- 
cided authority, nor within any of the principles upon which goods have 
hitherto been held privileged from distress ; and, that being so, I think that 
the replication is insufficient, and that the demurrer must be allowed. 



BoLLAND, B. — ^The question for the opinion of the Court in this case is 
raised upon a demiurer to the replication ; and the point upon which we are 
called upon to decide is, whether the boat which has been taken, as and for 
a distress for the arrears remaining unpaid of certain annuities and yearly 
sums mentioned in the plea of the defendant, was liable to be distrained. 

It may be laid down as a general rule, that all goods that are found by a 
landlord on the premises demised to a tenant, are liable to be distrained by 
the landlord for rent due to him in respect of such premises, whether the 
goods be the property of his tenant or of a stranger, provided they are not 
privileged by law from distress. Lord C. J. Willes, in Simpson v. Hartopp («), 
(a case that was twice argued, and fully considered by the Court of Common 
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Fleas), states, in delivering the judgment of the Court, that there are five Exchequer, 
sorts of things which at common law were not distrainable : — 

1 . Things annexed to the freehold. 

2. Things delivered to a person exercising a public trade, to be carried^ 
wrought, worked, or managed, in the way of his trade or employ. 

3. Cocks and sheaves of com. 

4. Beasts of the plough, and instruments of industry. 

5. The instruments of a man's trade or profession. 
The three first sorts were absolutely free from distress, and could not be 

taken by the landlord though there were no other goods. The two last were 
only exempt sub modo, when there was distress enough without taking them. 
Let us then look to the circumstances under which the boat in question was 
taken, in order to ascertain whether it can be legally brought within either of 
the ^ve grounds of exemption. 

The plaintiff contends that the boat was not liable to be distrained, because 
he says, in his replication, that he is a manufacturer of, and a trader in, 
alkalies, and that such manufacture is a manufacture of great public benefit ; 
that great quantities of salt are required in the manu^turing such alkalies ; 
and that he, as such manufacturer requiring salt for the purpose of his manu- 
facture, sent and took his said boat to the salt-works mentioned in his repli- 
cation ; and that at the time of the seizing and taking the said boat, it was at 
the said salt-works for a temporary purpose only, and for the benefit of trade 
and manufacture, viz., for the purpose of obtaining, receiving, and taking salt, 
from such salt-works to his manufactory ; and that the boat did not remain 
on the premises for any unreasonable time. 

It appears to me to be clear that the boat of the plaintifi* cannot be said to 
come within either of the first, third, fourth, and fifth rules of exemption ; 
nor can it, but by an overstrained and forced construction — ^a construction that 
I do not think the Court can adopt — ^be brought within the second rule of 
exemption. If this be correct, it follows then that the non-liability to dis- 
tress must rest upon some other foundation ; and it has been contended at 
the bar, that it can be put upon the benefit to trade alone. I cannot, how- 
ever, find any authority to support that position to the extent that is in this 
case contended for. Things used in the way of trade are, under some cir- 
cumstances, not Uable to distress : a horse standing in a smith's shop to be 
shod, or in a common inn ; cloth or garments in a tailor's shop ; materials 
for cloth in a weaver's shop ; com or meal sent to the mill or market (j?) ; 
goods delivered to any person in the way of his trade, or to a carrier for hire. 
Gisboum v. Hurst (y). But in each of these cases, the privilege from dis- 
tress is put on other grounds than the mere benefit of trade. The reported 
cases that come nearest to the present are those of the 3ram carried to be 
weighed at a private beam ; if in the way of trade. Rede v. Burley (z) ; or of 
the horse that had carried com to a mill to be ground, and during the grind- 
ing was tied to the mill door. In these cases, the goods and the horse taken 
were held to be privileged from distress for rent ; but the Court, according to 
the Reports, appears to have mainly proceeded upon the ground of the goods 
being under the personal care of their owner at the time of the taking (a). 



(x) Co. Lit. 47 a. 
(y) 1 Salk. 260. 
(«) Cro. Eliz. 696. 



(a) Noy, 68 ; Cro. Eliz. 549 ; 1 Ld. 
Raym. 386; 3 Burr. 1498; 1 61. 48a. 
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The boat, in the present case, had no such protection ; it was left by the 
owner ; and the privilege contended for is put, as attaching to the boat, upon 
the benefit to trade only. As, therefore, it does not appear to me that the 
boat comes within either of the five rides of exemption laid down in Co. litt. 
47 a, and pointed out by the Court in Simpson v. Hartopp, as the owner had, 
by leaving the boat, taken away that protection which in Rede v, Burley was 
thrown round the goods, and was the ground upon which the Court held 
them privileged from distress, I am of opinion that the boat was legally dis- 
trained, and that judgment be for the defendant. 

Parke, B. — ^The facts of this case, as they appear on the pleadings, and so 
far as they are necessary to be stated in order to raise the point discussed 
before us, are these : — 

On the lands out of which the annuity issued, the manufacture of salt was, 
at the time of the seizure, carried on ; and the produce of the manufacture 
was there sold generally as an article of merchandize to all persons who chose 
to buy it and carry it away in their boats. The plaintiff's boat was lying in a 
canal on the same lands, in the place where the salt was usually sold and deli- 
vered to customers, and for the purpose of receiving on board salt by him 
intended to be bought ; and, before the expiration of a reasonable time for 
that purpose, was distrained by the defendant. The fact that the plaintiff 
himself carried on a trade, and wanted the salt for the use of that trade, as 
alleged in the replication, I do not think it necessary to consider. It does 
not appear to me to give the barge a greater privilege than if it were sent 
by a person not a trader, although it is to be observed that in one case 
some of the judges mention the trade of the owner of the chattle as material. 
Rede v. Burley (ft). 

The question, then, is, whether the boat was, under these circumstances, 
privileged from distress. It is a point of some importance ; for this is only 
one amongst many instances which may occur. Such would be the case of 
carts sent to be loaded in a wholesale warehouse or at a land-sale colliery, 
casks left in a brewery or distillery to be filled, and the like. 

It is admitted, on both sides, that there is no decided case which is ex- 
pressly in favour of the privilege ; and, on the other hand, that there is none 
expressly against it. In order, therefore, to decide the question, we must 
ascertain what the principle is on which the exemption is founded, and it is to 
be collected from the authorities, and decided according to that principle. 

Upon consideration of the authorities, it is clear that the principle of the 
exemption is the public good ; that is, that all men may freely, and without 
interruption or danger of the loss of their goods, deal vdth those who carry on 
trades of business for the benefit of all indiscriminately ; or buy or sell in 
fiedrs or markets, and thus supply themselves with the commodities of life. 
Such being the principle, it appears to me, that in order to give it full effect, 
we ought to hold that not merely chattels are privileged frt)m distress which 
are placed on the lands chargeable with it, in order to have something done 
with them by the person there carrying on his trade, bat that ell are exempt 
which are necessarily placed there, and whilst they are there, in order to en- 
able their owner to enjoy the full benefit of the trade or business as it is there 
carried on. 

(5; Cro. Eliz. 596. 
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It is not, I think, because the chattels are to be worked upon the lands so 
chargeable, (though that is the most famiUar case,) but because they are ne- 
cessarily placed on those lands, that the privilege is allowed by the law, and if 
goods are necessarily placed, in order to enjoy the benefit of the trade, it is 
immaterial what is to be done with them. 

I proceed to shew that this is clearly the principle on which the exemption 
is founded. 

The proposition which is referred to in some of the cases as a rule, and is 
first laid down in Gisboum v. Hurst, and adopted by Lord C. J. Willes, in 
Simpson v. Hartopp (c), is, " that those goods are privileged which are deli- 
vered to any person exercising a public trade or employment, to be carried, 
wrought, or managed, in the way of his trade or employ." 

This proposition, though perfectly correct affirmatively, and quite compre- 
hensive enough to include the cases then under consideration, is confessedly 
too narrow ; for it does not include it in many cases, in which the privilege 
clearly obtains, as, for instance, goods sent to a market, or a horse or vehicle 
sent with goods there, or sent to or waiting for goods to be brought from the 
place where the trade or employment is carried on. The rule must, there- 
fore, be couched in more comprehensive terms. I would observe, however, 
that the present case may possibly fall within this narrower definition, if the 
boat was delivered to and to be loaded by the trader : but I incline to think 
it is not sufficiently averred in the replication, that the persons carrying on 
the salt-works were to load the boat, or to have possession of it ; and, there- 
fore, the boat cannot be said to be in any way delivered to the traders to be 
by them " wrought or managed." 

I may also observe, in reference to one part of this proposition, that there 
appears to be no dispute (d), but that the word " pubUc '* is to be understood 
to refer to every trade or employ carried on generally for the benefit of any 
persons who chose to avail themselves of it, as distinguished from a special 
emplo3anent by one or p^icular individuals, although it be not " pubUc " in 
the sense that all the king's subjects have a right to insist on the trader ac- 
cepting their goods, and that an indictment or action would lie if he did not ; 
a predicament which is peculiar to this day to an innkeeper, or perhaps a 
carrier also, though Lord Holt, in 12 Mod. 484, considered it to belong to 
all other trades which a man professed to carry on for all persons indiscrimi- 
nately. 

I now proceed to consider the authorities. 

The first is the Year Book, 22 Ed. 4, 49. — Brian, who was chief justice, 
seems to put the privilege from distress on the ground that the goods were 
with the trader by authority of law ; that is, that the trader was bound to 
receive them, and had a lien on them, a rule which would unquestionably be 
too limited at this time ; and, indeed, the chief justice was only citing the 
cases of exemption from distress, to shew that such chattels were not dis- 
trainable, however long they were left on the lands demised, on the ground of 
the obligation to receive, and the consequent lien. 

In the next case, 7 Hen. 7, 1 b, the Court say, that " things in a common 
inn cannot be distrained, for the prejudice it would cause to the commonweal, 
nor in a market or fair where things are taken to be bought." Here the 
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(</) See Adams v. Orane, Brotcn v. Shevill, 
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Exchequer, benefit to the public from free commanication, and buying and selling, is 
clearly avowed to be the principle on which the exemption proceeds. So in 
the third case, which is Brooke's, Abr. Distress, 251, pi. 70, which is as fol- 
lows: — "Vide libro Rastell, que stuffe mise ove tailor, fuller, shereman 
weuver, miller, et hujus modi ne seront distrenie, car ceux artificiers sont 
pour le common weale, et eadem lex alibi deequo in communi hospitio." It 
then goes on to say, that the artificers and innkeepers have a lien on the 
goods. 

The rule laid down by Co. Litt. 47 a, is in these terms. After stating that 
a distress must be of things whereof a valuable property is in somebody, he 
says, " Valuable things shall not be distrained for rent for benefit and mainte- 
nance of trades, which by consequent are for the commonwealth, and are 
there by authority of law, as a horse in a smith's shop shall not be distrained 
for the rent issuing out of the shop, nor the horse, &c. in the hostry, nor ma- 
terials in the weaver's shop for making of cloth, nor cloth or yam in a tailor's 
shop, nor sacks of com and meal in a mill nor in a market, nor any thing dis- 
treined for damage feasant, for it is in the custody of the law, and the like." 
This rule certainly does not confine the privilege to goods delivered to another 
to be carried, wrought, or managed by him in the way of his trade. It states 
the principle of the exemption to be the common good, for the maintenance of 
trades, and it then gives illustrations of that principle, many of which are 
cases of goods so deHvered, but not all, for the horse in the hostry, and goods 
sent to a fedr or market, are not so delivered. 

Lord Chief Justice Gilbert on Distresses, p. 35, states the rale to be as 
follows: — " Things sent to public places of trade, as doth in a tailor's shop, 
yam in a weaver's, a horse in a smith's forge, and the like, are not distrain- 
able; for it is of public utility that the shops of traders should be privileged 
from the lord's distress for hb rent; for otherwise, no man could supply him- 
self with the necessaries of life without the danger of losing them for another's 
debt; and therefore the landlord cannot distrain these things for the rent of 
the shop." Mr. Justice Blackstone, in 3 Comm. 7, adopts pretty nearly the 
language of Lord Chief Justice Gilbert: — " Valuable things in the way of trade 
shall not be liable to a distress, as a horse standing in a smith's shop to be 
shod, or at a common inn, or cloth at a tailor's house, or com sent to a mill 
or market; for all these are protected, and privileged for the benefit of trade, 
and are supposed, in common presmnption, not to belong to the owner of the 
house, but to his customers." 

The principle upon which the exemption is founded appears, I think, there- 
fore, with great distinctness, from these authorities, to be the protection of 
trade, that is not directly for the encouragement for the traders themselves, 
but in order that all the king's subjects may freely enjoy the benefit of trading 
with them, and supply themselves with the necessaries and commodities of 
life; and where the expression is used that " goods are deposited by authority 
of law," I take the meaning to be, that in the case of trades which are public, 
(in the sense in which I consider that term to be used,) and of public market, 
the law gives authority to all to bring those goods on the land in which such 
trade or market is carried on, by implication from the fact of its being so 
carried on for the use and benefit of all persons; and that the principle of the 
rale is the public good; and the freedom of commerce is recognized in several 
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Mas/liter. Muspbatt 

If this be the prmciple of the rule of exemption, it seems to be inconsistent »• 

with the established mode of judicial decision to lay down a rule which is to in- 
clude one class of goods only which fall within the mischief which the law is 
meant to remedy, and exclude another equally within the same mischief, merely 
because there is no case in which it has yet been held that such goods are 
privileged. A reference to the modem cases, as well as the language of the 
text-books themselves, shews that the early instances — ^those of innkeepers, 
smiths, tailors, fallers, weavers, and millers, are treated only as examples of the 
rule, not, as has been observed by Mr. Justice Park and Mr. Justice Richard- 
son, in 3 B. & B. 82, as limiting or comprehending the whole exception, but 
merely by way of illustration ; and accordingly the exception has been allowed 
in cases within the same mischief , such as factors (e), wharfingers (/), auc- 
tioneers (^), and, finally, carcass-butchers (A); in all which cases, goods are 
necessarily placed in their hands; necessarily I mean in this sense, that they 
must be placed there, if the public who choose to become their customers are 
to have the full benefit of those trades in the mode in which the traders 
choose to carry on their trades, and have held themselves out to the public as 
carrying it on; for in most of the established instances of exemption, it is not 
a matter of absolute necessity that the customer should deliver his goods into 
the hands of another. He might send for a tailor, or smith, or weaver, or 
carcass-butcher, to his own house, and he might sell his goods by auction or 
otherwise on his own premises; but if he chooses to employ the trader in the 
mode in which he carries on his trade, he cannot help placing the goods in his 
possession. If, then, goods in the hands of such traders are exempt when 
necessarily placed on the premises charged with the rent, in order to enable 
all persons to have the benefit of the trade there carried on by the working or 
managing the goods; and that, for the good of the public, and on the principle 
that it is to be protected ; it seems to me, that all goods ought equally to be 
exempt, upon the same principle, when necessarily placed there in order to 
secure to all persons the benefit of such trade, thougk it may not be received 
in the same way. The ground of the exemption is not that the goods are to 
be worked up or managed, but that they are necessarily to be placed on the 
premises of the trader in the way of his trade, if that trade is to be made 
available to the public. What is to be done with them is immaterial. 

In the present case, the carrying on of the trade in the mode in which the 
salt manufacturer held himself out as carrying it on, that is, by selling salt to 
all who should send their boats to his works, necessarily required, in order to 
enable the public to avail themselves of the trade, that they should send their 
boats there ; and if so, it seems to me, that, upon the principle of protection of 
trade for the benefit of the customers, the boats sent for that purpose were not 
liable to be distrained. If they were, it would follow, that the salt, if loaded 
on board, would be distrainable also, for no distinction could be made. It is 
no objection in my mind, that the owner of the boat might possibly, if he 
pleased, have brought himself within another exemption from distress, founded 

(e) Oilman v. Elton, 3 B. B. 75. (g) Adams y . Grai)€.% 1 C &M. 380. 

(/) Thompson y. Mashiter, I Bing. 283. {h) Brown v. Sheviil, 2A & EUis, 136. 
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on an entirely different principle, by keeping the boat in the actual possession 
of himself or his servants during the whole time it was placed on the premises 
charged with the rent. I can find no trace of authority for saying that the 
privilege of exemption for the benefit of trade has ever been limited to those 
cases in which the owner of the chattel could not have done so ; on the con- 
trary, in the case of the blacksmith, it is clear, that the owner of the horse 
might have waited and kept watch during the time that his horse was being 
shod, and yet it is one of the estabhshed cases of exemption. In other ac- 
knowledged instances of exemption, the same might have been done, though 
with more inconvenience. If a coat were delivered to a tailor to be mended, 
would the privilege depend on the length of time which the repairs would 
require, and would it cease to exist if the time was so short that the owner 
might have conveniently waited? I conceive that this circumstance makes no 
differ^ice; and nowhere is it said, that the privilege is to be confined to those 
cases in which the owner could not conveniently have kept possession during 
the time that the chattel was deposited on the lands charged with the rent. 
The exemption was introduced for the freedom of trade, and the benefit of the 
community; that principle requires that the goods should be protected when 
placed on the premises of the trader, without imposing on the owner the incon- 
venience of keeping a constant watch over them ; and I think, for the reasons 
above given, it appUes to every case in which a chattel is necessarily brought 
on the premises of the trader in order to enable the owner to enjoy the benefit 
of the trade. 

I have before observed, that there is no authority expressly deciding against 
the privilege as I have stated it, nor is there any which is even impliedly 
against it, the only modem case in which the privilege has been held not to 
exist was that of Wood v. Clarke (i), in which it was decided, that stocking- 
frames sent with materials to a weaver were not exempt; for it was properly 
held, that the fact of the frame and materials being sent together made no 
difference, and that it was not necessary for the protection of trade that the 
privilege should exist with respect to implements of trade, whether sent by the 
employer or hired or borrowed from another. 

For these reasons, I am of opinion, that the plaintiff is entitled to our 
judgment. 



Lord Abinger, C. B. — I am of opinion that the judgment ought to be for the 
defendant. By the general rule of law, all goods found upon the premises of a 
tenant who is indebted to his landlord for rent are Uable primd facie to distress. 
That is the general rule. The courts of justice have engrafted upon that rule 
certain exceptions, and by those exceptions, which are clearly established, we 
wre bound. The question in this case is, whether this is one of the excep- 
tions? Now it is not the exception of the goods being in the personal posses- 
sion of the party to whom they belong. That is one of the exceptions, and it 
is founded on a paramount rule that there shall be no exercise of any right 
which is accompanied with the danger of breaking the pubHc peace. In that 
respect the goods are protected, not only if they belong to a stranger, but if 
the tenant himself is riding a horse on his own premises, that is not the subject 
c^ distress, for the same reason. Another exception is, where the goods are 
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going to, or perhaps coining &om, a public fiair or market, to which all man- 
kind are invited or supposed to go for the immediate purpose of their own 
traffic. A third exemption, within^ which it is attempted to bring the present 
case, is where the trade is of such^a nature as that the goods which are em- 
ployed on the premises are wrought or manufactured, or that something is 
done with them there. Now, looking at every one of the cases in which that 
exception has been acknowledged or established, it will be found that the trade 
itself consists in deahng with other men's goods. Take the familiar example 
of the blacksmith's shop. The landlord there does not let to the blacksmith 
his shop that he may shoe his own horses only, but takes a rent from the man 
for exercising a trade which consists in shoeing other people's horses. If the 
landlord were allowed to distrain the horses sent to be shod in that shop, he 
would be in fact destroying the trade for which he was receiving rent. So in 
the case of a tailor. Formerly the practice was nbt for tailors to fiimish their 
customers with the goods themselves, but to receive the cloth and work it up 
into garments. Therefore a tailor was supposed to come within that rule, for 
his trade was understood to consist in working up other men's materials. So 
if the wharfinger, whose trade consists in receiving and accepting as a deposit 
other men's goods, and not his own. So of a factor, who has no goods of his 
own to carry on his trade, and whose trade, therefore, consists entirely in 
dealing with other men's goods. Now I. cannot see that this case is similar 
to any one of those. This is the case of a boat being found upon the premises 
of a tenant; the boat is sent there for the purpose of receiving a cargo of salt, 
but the cargo not being ready, the boat is left on the premises, not in the pos- 
session of the plaintiff. Then it is like any other goods upon the premises. 
The boat was not sent there for the purpose of being repaired, in which case I 
do not know that the principle would not extend to a boat-builder under 
certain circumstances; neither did the trade which the tenant carried on 
consist in dealing with other men's boats or property. I do not agree that it 
was necessary to the trade that other men's boats should come there; nor do I 
see, that if the cargo of salt had been shipped into the boat, and allowed to re- 
main on the premises, not in the possession of the plaintiff, it would have been 
free from distress. If the cargo itself would not, why should the boat be? 
There is no case that I know of in which goods have been held to be liable to 
distress where the carriage it exempt; therefore, in this case, as the salt itself 
was not exempted, so, I say, the boat was no more exempted, for the boat is 
but the adjunct, and follows the same rule as the goods loaded in the boat may 
be bound by. It may be true, that there might be more public convenience in 
the rule suggested by my brother Parke than in the other; I do not profess to 
have any opinion upon that subject; and I am afraid of trusting to my own 
judgment of the public good as a principle upon which we are to make 
rules, or to engraft exceptions to a well-defined and known law. In 
a case perfectly new — ^to which the law frumishes no analogy — ^where the 
judges are called on first to establish a rule, we must, according to our own im- 
perfect lights of public convenience, advert to it; for such is the nature of the 
law of England, and indeed of the law of all countries, that cases not provided 
for by the contemplation of the legislature, must, as they arise, be determined 
by the good sense of the judges, in analogy, as far as they can, to the former 
cases ; and if that analogy is not perfect — if it cannot be traced satisfactorily 
to the understanding so as to find some principle established by cases or rules 

n2 



Exchequer, 



MUSPBATT 

V, 

OaEaoET. 



172 



TERM REPORTS in thb EXCHEQUER. 



Exchequer. 
Musr&ATT 

V. 

Greooey 



which may meet the immediate case — ^then you are at liberty to consider 
which is the safest course to adopt for the public convenience; and you must 
exercise your own limited judgment as te what may be most for the public con- 
venience. It appears to me, that this case^oes not fell within any one of the 
exceptions I have adverted to, and that thefig is no decided case analogous to 
it. Every one of the excepted cases is one in which the trade consists in 
dealing with other men's goods. That being the principle, it appears to 
me that I must agree with the other learned judges that the^ judgment 
should be for the defendant. 

Judgment for the defendant. 



Hart v. Leach. 



The 57 G. 3, 
c. 93j 8. 6, en« 

acts, ** that 
every broker or 
other person 
who snail make 
and levy any 
distress what- 
soever, shall 
give a copy of 
nischaree8,and 
of all the costs 
and charges, 
of any distress 
whatsoever, 
to the person 
whose goods 
were taken : — 
Held^ that this 
statute does 
not apply to 
the landlord, 
unless he inter- 
fere personally 
in the distress. 
The costs of 
the distress in 
the above sta. 
tute are not 
confined to the 
actual distress, 
but include the 
subsequent 
costs of ap> 
praisement and 
sale ; per 
Farke, B. 



/^ASE for an irregular distress. The second count of the declaration, after 
alleging that the defendant had seized goods of the plaintiff as, for, and 
in the name of a distress for rent, to wit, 20/., due from the plaintiff to the 
defendant for certain tenements and premises, went on to aver that the defen- 
dant thereby took an unreasonable distress for the said arrears of rent, and 
that a small part, to wit, one-fouilh, thereof, then was of sufficient value to 
have satisfied the said distress, and all expenses of the same, and of the sale 
and appraisement thereof. And the plaintiff averred, that the defendant did 
not give to the plaintiff, or leave at the chief mansion-house, or most notorious 
place on the said premises, notice of the said distress, or of the cause of the 
said taking; and the defendant did not give a copy of his charges, and of all 
the costs and charges of the said distress, or of any part thereof respectively, 
to the plaintiff; and the defendant therein respectively wholly made default, 
against the form of the statute in such case made and provided. The fourth 
count was for taking an unreasonable distress, for not causing the goods to 
be appraised, for not selling for the best price, and for not leaving the over- 
plus in the hands of the sheriff, undersheriff, or constable, for the use of the 
plaintiff. And the plaintiff averred, that the defendant did not give a copy 
of his charges, and of all the costs and charges of the said distress, or of any 
part thereof, signed byhhn, to the plaintiff; and that the defendant, in all the 
said several notices respectively thereinbefore in that count charged upon him, 
then wholly made default; against the form of the statute in such case pro- 
vided. The sixth count was nearly the same as the fourth. 

The defendant pleaded to each of these counts, so far as related to the de- 
fendant's not giving a copy of his charges, and of all the costs and charges of 
the said distress, that the distress was made by the defendant's direction, as 
landlord of the said tenements, and not personally by him, but by one Thomas 
Edlin, being a broker, and a broker of the defendant in that behalf, and who, 
as such broker, made and conducted such last-mentioned distress for the de- 
fendant; and that the defendant did not otherwise make or interfere in the 
distress; and the said charges and costs were the charges and costs of the said 
Thomas Edlin; concluding with a verification. 

Demumer, assigning for cause, that, as the defendant, as landlord, caused 
the distress, he thereby made himself a party thereto, within the meaning of 
the statute 57 G. 3, c. 93, s. 6; and that, as no bill of the costs and charges 
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of the distress was given by the defendant or by his broker, the defendant as 
landlord was liable for the default. 

Joinder in demurrer. 

The points stated for argument in the margin were, the causes of demurrer 
specially stated, and that the plea did not deny that the defendant personally 
interfered in the distress, or that he made or interfered in the appraisement or 
sale personally or otherwise. 

Mansell, in support of the demurrer. — ^By the 57 G. 3, c. 93, s. 6, every 
broker making a distress is bound to give a copy of his charges, and of the 
costs of the distress, to the person whose goods are taken. The defendant 
pleads, as to the second and fourth counts, which are founded on this statute, 
that the distress was not made by him personally, but by a broker. But the 
act applies equally to the landlord. [Parke, B. — If the landlord goes with the 
broker, he is bound to give a copy; but the question is, whether, when he acts only 
by giving to a broker the power of distraining, he ought to give a copy.] It is 
submitted, that this statute must be construed like the 2 W. & M. sess. 1, c. 5, 
s. 1, in which the " party distraining " is mentioned, under which the landlord 
has always been held liable for any irregularity. Therefore, in this case, the 
landlord, having carried on the distress to appraisement and sale, and being in 
feet the party distraining, he would be liable to those costs, whether incurred 
by the broker or himself. The distress, therefore, was really made by the de- 
fendant himself. [Lord Abinger, C. B. — You say that it would be consistent 
with this plea that, although the defendant has not interfered in making the 
distress, he might have gone next day, and directed the goods distrained to be 
sold.] Just so. He does not deny that the costs and charges incurred 
are his. 

ChanneU, in support of the pleas. — ^The question is, whether this act applies 
to any other than the broker employed. Each separate complaint in the de- 
claration must be considered as a separate count, and one breach cannot be 
supported by reference to another breach. Here the distress is the principal 
subject matter, and each complaint may be referred to that ; but each complaint 
arising out of the principal must stand by itself. We have answered one com- 
plaint as to not giving a copy of the costs and charges of the distress; and if it 
is objected that the defendant may have interfered personally in the distress, 
at a subsequent stage of it, that ground should have been taken as special 
cause of demurrer. [Lord Abinger, C. B. — ^The count states that the defen- 
dant did not give a copy of his charges, and of all the costs and charges of the 
said distress; and if the word distress raises the question as to all the stages 
of the distress on the declaration, why does it not on the plea? Parke, B. — ^The 
meaning of costs of distress is, the costs of seizing, appraising, and selling, and 
the defendant has used it in that sense.] That being so, the only question is, 
whether the statute applies to any one but the broker. 

Mansell replied. 

Lord Abingbb, C. B. — ^As the defendant has covered the complaint in the 
declaration as to the distress by saying that he did nothing but by the broker, I 
think the only question before us is on the construction of the statute. The 
second section requires the party (if ordered by a justice) who shall have levied 
any other or greater charges than those mentioned in the schedule, K) pay the 
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penalty. That clearly must mean the broker making the levy, and not th6 
landlord, who takes no part in it. In like manner, I think the 6th section only 
applies to the broker actually making the distress. 

Parks, B. — I think the statute only applies to the broker who makes the 
distress. The act (a) says, "that every broker or other person who shall 
make and levy any distress whatsoever, shall give a copy of his charges, and of 
all the costs and charges, of any distress whatsoever, signed by him, to the 
person on whose goods and chattels any distress shall be levied." This 
clearly means the broker's charges, and his only, and all his charges only; 
therefore that person is not to confine the costs of the distress to the actual 
distressT only, but must include the subsequent costs of appraising and the like. 
The plea, T think, must be taken to mean that the defendant did not interfere 
in any part of the distress irom beginning to end. 



BoLLAND, B., and Gurney, B., concurred. 



(o) 57 G. 3, c. 93. 



Judgment for the plaintiff. 



By parol, a 
dwelling-house 
and premises 
were demised 
for a year. 
The lessee 
** accepted the 
said lease, and 
by virtue of 
the demise en- 
tered upon the 
demised land.** 
Before and at 
the time of the 
demise, eight 
acres, included 
in it, had been 
demised to a 
third party, in 
whose posses- 
sion they were, 
so that the 
lessee could 
not, and did 
not, enter upon 
them. — Held^ 
that the demise 
was altogether 
void. 



IN THE EXCHEQUER CHAMBER. 

[In Error from thb Court of Exchbqubr.] 

Neale V. Mackenzie. 

A WRIT of error having been brought upon the judgment of the Court of 

Exchequer (a) in this case, it was again argued in the vacation after last 

Hilary Term by Bompas, Seijt., for the plaintiff, and Cleasby, for the defendant. 

After taking time to consider, the judgment of the Court was, in the course 

of this term, delivered by 

Lord Denman, C. J. — This is an action of trespass for entering the plain- 
tiff's dwelling-house, and taking his goods. 

The declaration is dated the 25th of April, 1834. The defendant, on the 
24th of May, 1834, pleaded that he, being seised of the dwelling-house and 
certain other premises, demised the same to the plaintiff for one year from the 
25th of June, 1833, at the rent of 70/. payable quarterly; that the plaintiff ac^ 
cepted the lease, and by virtue of the said demise entered into and upon the 
said demised premises, and thereupon became, and yet was, possessed thereof 
for the said term so granted to him as aforesaid, and until the 25th of Decern-- 
her, 1833, and from thence until and at the time when, &c. held and enjoyed 
the dwelling-house and premises by virtue of the said demise; that on the said 
25th of December, 1833, 35/. of the rent was in arrear; wherefore the defen- 
dant entered and made a distress for the same. 

The plaintiff, on the 6th of December, 1834, replied> that one Adam Chariton, 
before the demise in the plea mentioned^ from thence, and still was, in posses^ 



(a) See the report of this case, vol. 1, 
p. 119, and the 'note p. 125, in which the 
leporter ventured to doubt the eoTrectness 



of the decision; for reasons which, among 
others, ire assigned by the Exchequer 
Chamber for reversing i^ 
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sion of eight acres of land of the said demised premises, mider and by virtue Exchequer, 
of a demise theretofore made by the defendant to him, which demise was then, n^][^ 
and from thence had been, and still was, in full force and undetermined, v, 

whereby the plaintiff did not, and could not, enter into the possession of, or ^I^^*^^***- 
hold or enjoy the said last-mentioned land so being parcel of the demised 
premises in the plea mentioned; and although he had been willing and desirous 
of entering, he had been kept out of possession by Adam Charlton, by virtue of 
the demise to him, and the plaintiff had been prevented from holding and 
receiving the profits. 

The rejoinder alleges, that the plaintiff, at the time of his entering on the 
demised premises, had notice that Adam Charlton was in possession of the 
eight acres as tenant to the defendant under a demise for a term then an- 
expired. 

To this rejoinder there is a special demurrer for inconsistency with the plea, 
and departure therefrom. 

The question to be determined is, whether the replication be an answer to 
the plea? 

It has been argued, that the impediment to the plaintiff's obtaining posses- 
sion of the eight acres demised to AcUim Charlton by the defendant previously 
to the demise made to the plaintiff is in the nature of an eviction. On one side 
it is contended, that it is analogous to an eviction by title paramount, the right 
of Adam Charlton being prior to the demise made by the lessor, and to the title 
acquired under that demise by the lessee; and on the other side, that it is 
analogous to an eviction by the tortious act of the lessor, since the impediment 
arises from the wrongful act of the lessor himself in demising land which he 
had already parted with, and not to be distinguished in principle from the 
case of an entry upon the lessee under a demise made by the lessor to a 
stranger immediately after possession taken by the lessee. 

If the former of these views be adopted, the rent will be apportionable, and 
the distress justified by the plea ; for it is clear that a person may distrain for 
apportionable rent; and if the defendant was entitled to distrain at all, the 
action of trespass cannot be maintained. If the latter view be correct, the de- 
fendant was not entitled to distrain at all, so long as the plaintiff was kept out 
of possession of any part by his wrongful act. 

But we are of opinion, that the impediment to the plaintiff's taking posses- 
sion in this case is not analogous to an eviction; for it appears to us that no 
interest in the eight acres previously demised to Adam Charlton passed to the 
plaintiff by the demise subsequently made to him. The demise to Adam 
Charlton covered the whole time during which the rent distrained for 
accrued. 

But it has been supposed, that notwithstanding the demise to Ackm 
Charlton, by which the defendant had parted with his right of possession in the 
eight acres, the plaintiff, by his subsequent lease, took an interesse termini in 
these eight acres for the period of his own lease, viz., one year, so as to give 
him a right to a term for all that period, and to the possession on the determi- 
nation of the prior lease by efflux of time, or by any other lawful mode when- 
ever, and in whatever way, it should be determined ; £ind that the existence of 
the prior demise being the impediment by which alone the plaintiff was pre- 
vented from obtaining possession under the demise to him, the case must be 
governed by the same principle as that of an eviction by title paramount ; and 
if any interest in the eight acres did pass to the plaintiff under the demise to 
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Exchequer, bim, we might possibly be disposed to accede to this view of the case, con- 
i^y'^ sideling that eviction by title paramount means eviction by a title superior to 
v. the titles both of lessor and lessee, against which neither is able to make a 

Mackexzic. ^^f^j,ce. 

It appears to us, however, upon authority which we do not feel ourselves at 
liberty to dispute, that the demise to the plaintiff of the eight acres in question 
was wholly void. 

It has been already observed, that the demise to Charlton, made previously 
to the demise to the plaintiff, covers the whole of the plaintiff's term, or at 
least the whole period for which the distress was made. Now it is expressly 
laid down in Bacon* s Abr., Leases, (N.) (which is to be considered as the lan- 
guage of Lord Chief Baron Gilbert,) as follows: — " If one make a lease to A. 
for ten years, and the same day make a parol lease to B., for ten years, of the 
same lands, this second lease is absolutely void, and can never take effect, 
either as a fatiu'e interesse termini, or as a reversionary interest, though the 
first lessee should forfeit or otherwise determine his estate, or though the first 
lease were on condition, and the condition broken within ten years; neither 
shall the lessor have the rent reserved upon such second lease, but such second 
lease is absolutely void as if none such had been made. The reason whereof 
is, because the first lease being made for ten years, the lessor, during that 
time, had nothing to do with the possession, or to contract with any other for 
it; and the second lease being made the same day, and for no longer term 
than the first ten years, would not pass any interest as a future interessi termini 
certainly, for the first lessee had the whole interest during that time; and his 
forfeiture and determination of it sooner, which was perfectly contingent and 
accidental, shall never make good the second lease as a future interessi termini 
where, at the time of making thereof, it was absolutely void for want of a power 
in the lessor to contract for it; and as a reversionary interest it cannot be 
good, for want of a deed." And a little further on, " But now if such second 
lease had been made for twenty years, then it had been good as a future inter- 
essi termini for the last ten years, and void for the first ten years, for the 
reasons before given; but for the last ten years it had been good, because, 
when the first ten^years were elapsed, the second lessee might then execute and 
reduce into possession by entry, as well as if it had been at first made in posses- 
sion; for it had been good for the whole twenty years if the first lease had not 
stood in the way, and that can stand in the way no longer than it continues, 
and therefore, by its termination, lets in the second lease; but as a grant oi 
the reversion, such second lease could not be good, for want of a deed, for the 
reasons before given; neither could any attornment help it, or let in the second 
lease till the first ten years ran out by effusion of time." And afterwards it is 
said, that if, after a lease for ten years, a second lease by deed-poll were 
made for twenty years, it might take effect with attornment as a grant of the 
reversion, or if no attornment could be had, ** yet it would enure as a future 
interessi termini for the last ten years, and would be absolutely void for the 
first ten years, as much as if it had been made by parol." 

It has been remarked, that the doctrine here laid down is derived from the 
argument of counsel in the case of Bracebridge v. Clowse, in Plowd. 421 ; but 
it may be answered, that although the matter introduced into Bacon's Abridg- 
ment is first distinctly found in the argument set forth at length in Plowden, it 
now stands upon the authority of Lord C. B. Gilbert, Moreover, the point 
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immediately under consideration, in this case, is confirmed by the opinion of Exofieguer, 
Gawdy, J., in Dove v. Wilcott, Cro. Eliz. 160, who says, ** If a lease be made 



for two years, and after the lessor let the land for four years, tliis is but a lease p. ' 

for two years, although the first lessee surrender, for he had no power to con- Mackehzie* 
tract for the first two years at the beginning; but otherwise, when the estate 
is determinable upon an uncertainty," and cites Plowd. Comment. Smith 
and Stapleton's case, which is the case where the argument is foUy stated, 
fo. 432. 

It may be remarked, also, that in Comyn'a Digest, title Estates (G. 13.) it 
is said, that a lease which cannot take effect in interest, except by possibility, 
if it be not an estoppel, shall be void ; as if tenant in fee leases by parol to 
A. for nine years, and the same day to B. for nine years, the lease to B. shall 
be void. For this he cites Plowd. 432; and though this statement be only 
part of the language of the apprentice who argued the case of Smith v. Stt^le-^ 
ton. Chief Baron Comyns, by introducing it in this general way, must be con- 
sidered as adopting it, in some degree at least, as authority in what is said by 
Gawtfy, as referred to in Cro. Eliz. 160; there is afterwards added Smith v. 
Siajdeton, Plowd. 426, though it is not clear whether this be his language or 
that of the reporter. 

This same doctrine, as far as regands a second parol lease for years afker a 
former lease for years, appears to have been treated as clear law in various 
books, though the effect of such a lease made after a prior lease for life has 
been the subject for discussion. See Bro. Abr. Lease, pi. 35, 48. Plowden, 
521, note of the reporter, Welchden v. Elkington, Plowd. 521; Plowden* % 
Quseries, 122 and 161; Sir Hugh Cholmondeley's case, Moore, 344, in the 
argument of Cook, attorney-general. So in Wall v. Maydewell, Hutton, 105, 
" If a man make a lease for twenty-one years, and after makes a lease for 
twenty-one years by parol, that is merely void; but if the second lease had 
been by deed, and he had procured the former lessee to attorn, he shall have 
the reversion." Edward v. Staler, Hardr. 345, arguendo. So Sheppard's 
Touchst. 275 b. — " If the second lease be for the same or a less time, as if the 
first lease be for twenty years, and the second lease be for twenty or for ten 
years, to begin at the same time, these second leases are for the most part 
void;" but if the second lease ]>e by fine, deed, indented or poll, it may pass 
the reversion, with attornment, where attornment is necessary; and without, 
if necessary. But if the second lease be by word of mouth, it is otherwise." 
And if the second lease be by fine or deed indented, then it may work by 
way of estoppel, both against the lessor and the lessee; so that if the 
first lease happen by any means, as by surrender or otherwise, to determine 
before it be run out, then the second lessee shall have it. 

Upon these authorities, therefore, we feel ourselves obliged to hold, that the 
lease to the plaintiff was utterly void, so far as regarded the eight acres de- 
mised to Charlton. 

If that be so, we are unable to distinguish the case in principle from that of 
Gardiner v. Williamson, 2 Bam. & Adol. 336, where the tithes of a parish, 
together with a messuage used as a homestead for coUecting the tithes, having 
been demised, by a parol, at a rent of 200/. per annum, and a distress made 
for arrears, the Court of King's Bench held, that an action of trespass would 
lie, because the demise of the tithes, being by parol, was void. There was no 
valid demise, it wi^s said, of the whole subject-matter, nor any distinct rent 
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JSschequef, reserved for that part of it upon which there might have heen a legal distress. 

"ip^"^^ That case was the stronger, hecause it was contended that the whole rent must 

t,. be taken to be issuable out of the corporeal hereditament, upon which alone a 

lUcKENinrk. distress could be made. And accordingly, in a case of a lease by indenture. 

Dyer is reported to have held, (Moore, 50,) that if lands at common law, and 

copyhold Isinds, are leased by indenture rendering rent, all the rent is issuing 

out of the lands at common law, for the lessor had no power to make a lease of 

copyhold, wherefore as to this the lease is utterly void; but it is added, that, if 

a man lets lands, parcel of which he is seised of by disseisin, then the rent is 

issuing out of all the land, and by the entry of the disseisee the rent shall be 

apportioned, because the lease of this was not void, but voidable. 

In this last case the tenant took an interest, and enjoyed all the lands de- 
mised till the time of his being evicted from a parcel thereof by the disseisee, 
and was therefore liable, in respect of such interest and enjoyment, to a 
portion of the rent. 

In the case before the Court, which is not the case of a demise by indenture, 
the rent is reserved in respect of all the lands professed to be demised, and to 
be issiung out of the whole and every part thereof; and as the plaintiff, as to a 
portion of the land comprised in the demise, (which might be great or small, 
as far as the principle is concerned,) has taken no interest, and had no enjoy- 
ment, and is not bound by any estoppel, we are of opinion that the distress 
made by the defendant is not justifiable, either in respect to the whole rent re- 
served, or any portion of it. 

It may further be observed, that, even supposing the plaintiff to have taken 
an interesse termini in the eight acres, capable of being executed by entry in 
case the demise to Charlton should happen to be forfeited or surrendered; yet, 
as that demise to Charlton was in force at the commencement of the plaintiff's 
tenancy, and continued during the whole period in respect of which the distress 
has been made, no demise of those eight acres to the plaintiff ever took effect, 
and, consequently, no right to any rent in respect of those eight acres has ever 
come into existence. And we are not aware of any case where an entire rent 
reserved has been held to be apportionable, in which the tenant has not been, 
at some period, subject to the entire rent, by virtue of the demise. Here the 
right of apportionment is not founded upon any eviction or other matter 
occurring subsequently to the demise, but upon an original defect in the demise 
itself, by which the entire rent was reserved. In this respect it is strictly ana- 
logous to Gardiner v. Williamson. 

In the case of Tomlinson v. Day, 5 Moore, 658, which has been referred to, 
the landlord did not claim an apportioned part of an entire rent, either by 
avowry for a distress, or by action for the rent. It was an action for use and 
occupation, in which he was allowed to make use of an agreement for a lease 
(according to the express provision of the statute 11 Geo. 9, c. 19, s. 14,) 
" as evidence of the quantum of damages to be recovered," and as the defen- 
dant had been interrupted in the full enjoyment of what he had agreed for, the 
plaintiff was held " entitled to recover a reasonable compensation for the property 
enjoyed by the defendant as an equivalent for rent." The interruption to the 
defendant's right of exclusive sporting was, indeed, compared by Lord C. J. 
Dallas and Mr. Justice Richardson to an eviction; but if it was an eviction, it 
was clearly an" eviction by title paramount. The agreement for exclusive 
sporting was not void on account of the landlord having made a prior agree- 
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menttolet it to some other person; but it was defeated becaiiBe other persons Exdtequer. 
interfered who had a right superior to that of the landlord. Supposing the tSJ**^^"^ 
circumstances, therefore, to amount to an eviction, it would be a case of appor- ». 

tionment, according to the acknowledged rule, and would not assist the argu- ^*ackekzie. 
ment in favour of the defendant. 

Upon the whole, therefore, we are of opinion, that the judgment of the 
Court of Exchequer ought to be reversed. 

Judgment reversed. 
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Fleminq v. Hector, Esq. M.P. 

Adams and Morris v. Rippon, Esq. M.P. 

Adams and Morris f>. O'Brien, Esq. M.P. 

Where, by the H^HESE actions were brought for goods supplied and work done for the 
h app«red to ' WestmUuter Reform Club, of which the defendants were members. 

betheinteDtion Certain rules were framed for reerulatinfi: . the club, of which the foUowinf: 
ofthei»nies , 4. • i -. *i.- © e "^ 

that all deal- ^^7 ^^^ material to this case. 

mgtthould be g. The entrance fee to be ten guineas, and the annual subscription five 
ney, and a guineas. 

Tid!^ for Se" ^' ^ ^® annual subscription be not paid within two months from the 14th 
committee, of April, the defaulter to cease to be a member of the dub. 
Sl^^lSK 10- Appomte trustees for the dub. 

^fo^rt of the 11. A committee of thirty members, chosen by vote at a general meet- 
that' the raem- ^^? ^^ ^^ ^^> ^ manage the afiairs of the club. 

ben were not 22. Two general meetings of the club to be hdd each year, at which a 

liable for any ^^ statement of the afiiedrs of the club to be presented, signed by the chair- 

*redU*^'\^ man of the committee and the secretary; and such statement to be exhi- 

into by the bited in the cofiee-room for examination seven days previous to the meeting. 

committee. 28. All members to discharge their dub-bills from day to day, the steward 

being positivdy ordered not to open an account with any members, and being 

authorized, in case of neglect to pay on demand, to refuse to supply such 

person with any thing more. 

The dub was established in AprU, 1834, and dissolved in February, 1836. 
The rules from which the above are extracted, were the first printed regulations 
for the management of the dub, though resolutions for that purpose had been 
previously passed by the committee. The committee took a furnished house, 
for the use of the dub, at a rent of 1000 guineas per annum ; and on the 
dissolution of the club every member was called upon to pay deven guineas in 
discharge of the general liabilities. The present defendants refused to pay 
that sum. 
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The first action was brought to recover the price of wine supplied to the 
club during the whole period of its existence. The defendant Hector, who 
became a member in 1835, paid his entrance fees and subscription, and con- 
tinued to frequent the club to the time of its dissolution in 1836 : it appeared 
that he was in the habit of asking for '* Fleming* & wine." Sufficient had 
been paid by the committee to the plaintiff, since the defendant became a 
member of the club, to pay for all wine supplied during the time of his being 
a member ; but no appropriation was made of the monies at the time of pay- 
ment, and the plaintiff therefore claimed to apply them in liquidation of the 
earlier items of his demand. 

At the trial, before Lord Abinger, C. B., at the Surrey assizes, upon proof 
of these facts, it was contended that the defendant was not liable as a mere 
member of the club, the plaintiff not having contracted with, or given credit 
to him personally, and that, even if legally liable, the damages should be 
nominal only, as enough had been paid to cover that part of the plaintiff's de- 
mand which accrued while the defendant was a member of the club. A verdict 
was found for the plaintiff, under the direction of the learned judge, with leave 
to the defendant to move to enter a nonsuit. 

Thesiger moved accordingly ; Andrews, Serjt., Sir W. Follett, and Montagu 
Chambers, shewed cause ; and Thesiger and Piatt supported the rule. 

The case of Adams and another v. O'Brien was an action brought under 
precisely similar circumstances, for the price of iron work done by the plaintiff 
for the dub. The defendant was proved to have been frequently at the club 
during the whole period of its existence. It was tried before Lord Abinger, 
O. B., at the same assizes, and a similar verdict taken to that in the cause of 
Fleming v. Hector. Piatt obtained a rule for a nonsuit, against which An^ 
drews, Serjt., and M. Chambers, shewed cause. 

The case of Adams and another v. Rippon was an action brought by the 
same plaintiffs against another member of the club. The facts differed some- 
what from those in the preceding cases. Mr. Rippon had been named and 
elected a member of the committee, but had never acted as such ; and, in fact, 
was never proved to have been in the club-house at all. He had consented to 
become a trustee, but it did not appear that he had ever actually become so. 
He did not pay his subscription, which became due in AprU, 1835, until more 
than two months after that period ; and thereby, according to rule 8, ceased 
to be a member from April, 1835. Some evidence was given of a conversa- 
tion between the defendant and the attorney for the plaintiffs, in which the 
defendant admitted his liability, but stated his deterpiination to defend any 
action brought against him. 

At the trial, before Bolland, B., in Middlesex, the jury found that the de- 
fendant ceased to be a member in April, 1835, and found a verdict for the 
plaintiff for 7/. 10^., the value of the goods supplied by them previous to that 
period. A rule having been obtained by Piatt, to enter a nonsuit pursuant to 
leave reserved for that purpose, Erie and M, Chambers shewed cause against, 
and Piatt supported, the rule. 
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On behalf of the plaintiffs, it was contended that the defendants were liable, 
either as members of an association, which, though not formed for the pur- 
poses of trade, must nevertheless have all the legal incidents of a partnership ; 
or considering the committee as the stewards of the club, each member would 
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be bound by liie acts of tbe cominittee, proridedtbey did oothing to exceed 
tbe power with which the general roles and regolations invested them. 
These goods were clearly ordered for the use of the club, and wore such as it 
was the duty of the committee to provide. Ddamney v. Strickland (a). There 
was nothing to prevent the committee ordering these things on credit, if they 
bad not the requisite funds in hand ; they were deputed to manage ihe affidrs 
of the club, and the accounts were open to the inspection of all the members ; 
they must have an implied authority to purchase necessaries, even though the 
price may exceed the amount of the subscriptions. [Parke, B. — That depends 
upon their original powers. Every tradesman trusting an agent, can only sue 
those whom the agent was authorized to l»nd. No matter what the trades- 
man supposes ; it must depend upon the actual authority given to the committee, 
A fund here is supplied for the committee, and ready money paid for every 
thmg. How can you infer any further authority to bmd members ? If they 
were only agents to manage the affairs of the club, their contracts could have 
no such power. The question really is, whether the committee were agents 
for the club beyond the funds subscribed ?] It could not be meant that the 
committee should in all cases incur a personal responttbility alone ; they are 
rather like acting partners, or the managa^ of a joint stodL company. The 
club, by approving the accounts at the half-yearly meetings, sanctioned the 
system of dealing on credit : and even a servant, if once permitted by his 
master to take up goods upon lus credit, may bind his master, by any 
subsequent contract, though unauthorized. As to the third case, Mr. Rippon 
was actually a member of the committee, and must therefore be liable for 
goods supplied during the period for which he continued a memb^. KearsUy 
V. Codd (6), Braithwaite v. Schofield (c), Raggett v. Musgrave (d)» Raggett v. 
Bishcp (e). Vice v. Lady Anson (/), Burls v. Smith (g), Dickenmm y. Va^ (k). 



In support of the rules, it was argued that this was an association for a 
specific purpose, totally distinct, both in its objects and the liabilities it im- 
poses on its members, from any ordinary partnership, or joint stock company, 
for trading purposes. Browne v. Dayle (t). There, no doubt, every member 
is liable, whether an active or a dormant partner. The cases cited are easily 
distinguishable on this ground. No case really resembling the present has 
ever been before the Court. There is no hardship on the tradesman : if he 
supplies on credit, he does so at his peril, as if dealing with an infEint or married 
woman. These parties never held themselves out to him as liable ; if they had, 
the case would be entirely different : but here the validity of any contract, as 
regards third parties, must depend solely on the authority the agent had to 
bind them by his acts. The defendants are entitled to have all monies paid, 
since their admission, applied in liquidation of debts contracted since that 
time. Thompson v. Broum (k). Tbe subscriptions are paid to meet all the 
expenses of the current year ; the committee have no power beyond that of 
applying the funds in hand. The members find that fund, and contract no 
liability beyond it. As to Mr. Rippon, if the plaintiffs seek to make use of 



(a) 2 Stark. N. P. C. 416. 
(6) 2 Car. & P. 408 (a), 
(c) 9 B. & Cr. 401. 
{d) 2 Car. & P. 566. 
(4) 2 Car. & P. 343. 



(/) 7 B. & Cr. 409. 
{g) 7Bing. 796. 
(h) 10 B. & Cr. 
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the ebb regulations at all, they must be bound by all of them ; and even 
though he was appointed a member of the committee, yet he never in any 
way interfered, or even attended the club. 

Lord Abinoer, C. B. — ^I confess that, when these cases were tried 
before me, at Guildford, I strongly inclined to the opinion that the defendant 
was hable ; but not supposing the matter to be so clear as not to deserve 
farther consideration, I reserved the point in both cases, for the opinion 
of the Court, whether or no the plaintiffs should not be nonsuited. I had 
thought, but without much consideration, at the assizes, that institu- 
tions of this sort were of such a nature as to come under the same view 
as a partnership, and that the same rights might be extended to them; and 
that, where a body of gentlemen formed a club, and met together fof one 
common object, whatsoever one did, in respect of the society, bound the 
others, if he had been requested and had consented to act for them. Several 
cases have been cited in the course of the argument, which do not apply, with 
the exception of one of them, to societies of this nature. Where persons are 
connected in profit and loss as partners, one partner has a right of property 
in the whole : he has a right in any ordinary trausactions, unless the con- 
trary be clearly shewn, to bind the partnership by a credit ; he may accept 
a bill of exchange in the name of the firm although without their authority. 
It appears to me that this case must be decided on the ground on which 
the defendant put it, as a case between principal and agent. I apprehend 
that one of the members of this club, acting as a committee-man, could 
not bind another by accepting a bill of exchange ; as if , on the purchase of a 
pipe of wine, the wine merchant were to draw a bill, I don't think a com- 
mittee-man could accept it, so as to bind the members of the club ; the under- 
standing must be, that he is to pay, and not that he is an agent to accept 
a bill. The question therefore is, how far the committee who conducted the 
affairs of this club, as agents, were authorized to enter into the contracts, 
upon which the plaintiff seeks now to bind the members of the club at large. 
This depends on the constitution of the club, which is to be found in its own 
rules. With respect to two of the cases that were tried before me, at Guild- 
ford, on looking at their general rules, it certainly does strike me that it is im- 
possible to interpret those rules, so as to give the committee the power of deal- 
ing on credit, even for the purposes of the club. It appears by the rules, that 
every member is to pay his subscription of ten guineas as entrance, before he can 
become a member, and a subscription of five guineas annually ; so that by the 
provisions of the club, there is to be a fund in hand in order to bear the expenses. 
But then, again, every member who makes use of the club, who either eats or 
drinks there, or, in short, takes any sort of refreshment, is to pay ready 
money; that shews, again, that the club was not disposed, or did not intend, 
to have any transactions on credit, even with its own members ; and it also 
shews, that care was taken to provide ready money to meet every expense, 
so that if a party or a member of the club were to order any particular thing 
that the club did not contain, he should pay for it instanter : and that it was 
not expected to be necessary for the committee to pledge the credit of the 
club, or their own. Under these circumstances, it does appear to me that 
the rules of the club, which are in writing, must be taken to form the consti- 
tution of the dub, and that they are to be construed as matters of law. I do 
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not see, therefore, what is to go to the jury. I do not see any thing in these 
roles, of which the jury are to be the judges. The words are, " managing the 
affairs of the club." The question then is, what the afiairs of the dub are : 
they are to have in their hands a subscription, and they are to take care that 
every man pays it before he comes into the dub, and also pays for every thing he 
has in the club. It therefore appears, that they intended to provide a sufficient 
fimd in hand for the committee. I cannot infer that they intended the com- 
mittee to act upon credit ; and, unless you infer that they so intended, the 
plaintiffs have no case. It is very true that an order was made to pay Mr. 
Fleming so much on account ; but when the case is viewed as the case of prin- 
dpal and agent, it is plain that something more was necessary, in order to 
fix the defendant, than the mere fiact that the committee did not pay for the 
wine the moment it was supplied. It has been decided in several cases, that, 
where a party gives his agent money to obtain goods, which the agent ob- 
tains on credit, the principal is not hable. Yet here there is no account by 
which it has been proved that the committee had no more in hand to pay 
these demands. There has nothing been proved, which is required to be 
proved, in order to fix the principal. Suppose a man gives money to his 
coachman, to enable him to purchase hay and corn ; if the coachman takes 
the money, and obtains the things either on his own or his master's credit, 
having the money in his pocket, his master is not bound ; but if no money 
has been given, we must suppose it matter of necessity, and that he did buy 
on his master's credit. It appears, then, there is no evidence to shew, that 
at the time this wine was ordered, or the sum of 100/. paid, the committee 
had not funds in hand, or at least that Mr. Fleming had reason to suppose 
they had no funds in hand. If they had funds, it was immaterial to him whe- 
ther they chose to pay immediately, or whether they rather chose to pay at 
stated periods. I therefore think, upon these grounds, that in both these 
cases there ought to be a nonsuit entered. With respect to the case tried 
before my brother Bolland, the only difficulty I see in that case, is the drcum- 
stance of Mr. Rippon's saying that he might be liable, but that he woidd take 
the opinion of a court of law upon it ; and Mr. Baron Bolland, knowing what 
had been held in these two cases that were tried at Guildford, stated he would 
not nonsuit the plaintiff, reserving the point for the defendant's counsd ; and 
he then left to the jury this question, — " that supposing Mr. Rippon to be 
liable as a member of the club, then the question was, whether what he had 
said to the attorney's clerk made him a member beyond the period of the 14th 
of June, or whether it did not }" The jury found it did not, and that he was 
only a member up to the 14th day of June, The verdict of the jury was 
plainly founded upon this, — ^they thought him liable by being a member ; and 
that he was liable in the smaller sum, being the debt incurred during that 
time. In point of fact, I think there was nothing to leave to the jury. Sup- 
posing I am right in the opinion I now form, the mere fact of his being a 
member was not sufficient evidence, because the conversation he had with the 
attorney's clerk, shews that he meant to dispute the liability in a court of law, 
and it cannot be said that he chooses, therefore, to make himself hable. I 
think, therefore, the case tried before my brother Bolland must follow the 
same course, and that judgment of nonsuit must be entered for the defendant. 
I think if the committee found they had not funds sufficient to carry the pur- 
poses on which it was founded into effect, namely, that it should.be a ready 
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money afikir, that they ought to have called a meeting and exposed the state 
of the club, and called upon the society to support them. It is very weU 
known, in many of these recent establishments, that great expense has been 
incurred by building ; and though the committee may have signed contracts 
for the building, yet it has always been done after a general meeting, and the 
sense of the whole club has been taken upon it ; for you cannot suppose they 
would pledge their own credit to pay the builder's bill. So in these cases, if 
the subscriptions of the club were not sufficient to enable the committee to 
furnish the provisions if they were run out, it appears to me the committee 
ought to have called the club together, and asked for a further subscription, 
and have said, " It was not the intention of the club that we should make our- 
selves liable : certainly not. The intention of the club was to supply us with 
money beforehand." The committee ought to have done that. I am of 
opinion the defendants are not liable. 
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Parke, B. — I am entirely of the same opinion. This is an action brought 
against the defendant on a contract, and the plaintiff must prove that the 
defendant, either himself or by his agent, has entered into that contract. It 
is quite clear that the plaintiff cannot recover against the defendant, unless he 
shews that the person making the contract was the agent of the defendant, 
and by him authorized to enter into the contract on his behalf ; and the ques- 
tion is, in this case, whether there was sufficient evidence to go to the jury, 
to satisfy them that the person who actually ordered these goods was the autho- 
rized agent of the defendant in making the contract ; and that really is the 
question in all cases of this kind, wherever the contract is not made personally 
by the defendant ; in aU cases of principal and agent, master and servant, and 
all other cases wherever the contract is not made personally by the defendant. 
In the case of Fleming against Hector, it is said there was sufficient evidence 
of one fact, namely, that he was a member of the club, and next, that the 
whole of the debts were contracted according to the constitution of the club, 
and that is proved by the written rules, which are the only evidence in the 
case ; that is a question of law ; and it is upon the construction of these rules 
that the liability of the defendant depends, so far as the case depends upon his 
being a member of the club. Both these cases, then, resolve themselves into 
questions of construction as to the meaning of the original rules of the club. 
It appears to be quite clear that the club was formed upon ready money 
principles, but it appears some contracts upon credit were entered into, which it 
is said the defendant has sanctioned. Of this there is no evidence at all, and 
it goes to the jury only on there having been such sanction on the part of the* 
defendant. First, as to the construction of the rules of this club } Upon 
referring to these rules, it appears to be clear that the intention of this club 
was to provide a fund, to be administered by the committee, and many of 
these original rules bear particularly on that subject, and to provide the means 
of the society's carrying on their concerns. It is quite clear, from the pro- 
visions of the rules, that the society contemplated there should be a fund in 
hand, [reads the section.'] Now I think it is impossible to come to any other 
conclusion on the true construction of these rules. All the committee was to 
do was to manage the fund ; and if they chose to enter into contracts upon 
credit, when they had not sufficient funds, that is their own affair. There is 
no evidence in the case to warrant any conclusion that a society of this nature 
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should have gone on dealmg upon credit ; all that the committee liad to do 
was to pay ready money, or not to enter into any contract until they had 
money in hand ; or if they chose to do so, it is mere matter of convenience, 
and they were not to suppose they were hinding the memhers severally to pay, 
for they had the means of payment in their own hands. I have no doubt 
that is the true construction to be put upon the written documents. There is 
no evidence to show that the defendant had given authority to the committee 
to act as his agent, so as to render him liable on a contract of this kind ; and 
it should be shewn affimatively by the plaintiff that the defendant had assented 
to their trading in a different manner. The only tlung ^ven in evidence was 
an order to pay a sum of money on account, on beha}f of the members of the 
club, to Mr. Fleming, but the defendant is not proved to have sanctioned this ; 
and even if he had, there is no proof that he knew at the time the com- 
mittee were not in funds at the moment when they entered into the contract. 
The committee might at any time, according to their supposed mode of deal- 
ing, pursuant to their original right, have entered into a contract for the 
purchase of wine when they had money in the bankers' hands ; but that is no 
proof they had not money in hand at the time of the alleged contract, and there 
is no proof that the defendant knew any thing of it ; that rests on the committee 
not deahng in the way they ought to have dealt, but if that is to vary the 
authority ^ven by the original rules, it ought to be shewn that the defendant 
knew it and sanctioned it, — ^but there is no proof whatever in the case of that. 
It seems to me, therefore, that the two cases of Fleming against Hector, and 
Adanis versus O'Brien, stand on the same footing, and that a nonsuit ought 
to be entered. With regard to the other case, the question in fact comes to 
the same point. It appears that Mr. Rippon was named as a committee-man, 
but it does not appear that he ever acted as such, or sanctioned his being 
so named, and therefore that will fall to the ground. It appears he was a 
member before these regulations were published, but the only piece ,of evi- 
dence in the case that seemed at all to affect him was, that on wIMi Ife 
Chief Baron has observed. Mid that was that when appUed to by the clerk of 
the plaintiff's attorney, Mr. Rippon said he knew he was a member oi the 
club, and as such liable ; but I think that imports nothing more than that he 
knew he was a member of the club, as he had paid his subscription for the 
second year as well as the first ; and then as to his liability, it is nothing more 
than the expression of his opinion, first, of his being a member of the club, 
and secondly, to his liability, in which he is wrong ; indeed, in the very same 
breath, he says he will defend any action that may be brought against him, 
•and have the question settled. It seems to me, therefore, that the case of 
Adams against Rippon differs in no respect from the others, and all the cases 
resolve themselves intp questions of law as to the construction of these rules 
and regulations. I am opinion, for the reasons I have given, that the de- 
fendants are not liable. 



Alderson, B. — I am of the same opinion. This question turns simply on 
the authority which the parties who have .made the contract had to pledge the 
credit of the defendant to the plaintifis, and in this case you may take it the 
committee have made the contract, and that they are by the rules of the society 
authorized to manage the affairs of the club. It may follow from that, that the 
defendant may have given authority to the committee to manage the affairs of 
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the dab ; then it is contended, on the part of the committee of management* 
that they have made the contract, and have had a right to pledge the personal 
credit of the defendant, and thereby to make him liable to the plaintiH* on 
the present occasion. I think they have not, when I come to look at the rules 
of the club, which are to be the guide by which we are to act, and which is the 
only authority the committee had ; and I do not find any thing to lead me to 
the conclusion that the authority of the committee extended to the right of 
pledging the personal credit of any of the members of the club ; on the con- 
trary, I find the members of the club carefully provided a fund, which was 
to be collected before they became members of the club ; and having collected 
that fund, and provided it, the committee are to manage it ; then what is it 
the committee are to manage ? Why, the fund so provided ; and to manage 
the club upon those terms. If that be so, then the committee are not autho- 
rized to pledge the credit of individual members of the dub ; and if they do 
deal on credit, it is their own affair, done on the faith of the money in their 
hands, which would enable them to pay their accounts. It seems to me there 
is no pretence for saying in this case, of Adams v. Rippon, (which is the only 
one I have heard, and which is the only one I shall enter into on the present 
occasion,) that the defendant is liable. With respect to the others, I agree ia 
the general principles laid down by the rest of the Court, and I have no doabt 
the application of these rules is correct. 
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GuRNBT, B., cooieurred. 

m 

Aldsrson, B., then added, that BoUand, B., had intimated his concurrence 
in the opinions about to be delivered* when he 1^ the Court, in these cases. 

Rule absolute for nonsuit in all three cases. 



Knight v. Turquand. 



nrRE^PASS for breaking and entering the plaintiff's house, with n count 
for an asportavit. Plea — ^Not guilty. 

At the trial, before Lord Abinger, C. B., at the last Surrey assizes, it ap- 
peared that the action was brought against the defendant as official assignee, 
in order to try the validity of the fiat issued against the defendant. Evidence 
was given of the defendant's interference in the sdie of the plaintiff's effects ; 
and his name appeared in the catalogue of sale 'as official assignee. The action 
was not commenced until more than three months after seizure of the goods. 
His lordship, being of opinion that the defendant came witiiin the stat. 6 <j. 
4, c. 16, s. 44, which limits the time ior bringing actions for acts done in 
pursuance of the statute, to three months, nonsuited the plaintiff. 

Piatt obtained a rule for a new trial, citing the cases of Carruthers v. 
Payne (a). Edge v. Parker (5), Worth v. Budd (c). Monk v. Clark (rf), and 
contending that the new Bankrupt Act, 1 & 2 W. 4, c. 56, conferred no 
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privilege on the official assignee in that respect, which was not previously 
enjoyed by the general assignees under the former statute. 

Thesiger and W. Clarkson shewed cause. — ^The real question here is, 
whether an official assignee stands in a different situation from the general 
assignee, so as to bring an act done by him in his official capacity within the 
protection of the 44th section of the general Bankrupt Act. His duties and 
liabilities must be ascertained by reference to the act of parliament, by which 
the official assignee was first constituted, stat. 1 & 2 W. 4, c. 56. Section 23 
directs that the official assignee shall not interfere as to the time and manner 
of the sale ; but it does not say that he may not be present ; and there was 
no evidence that he actually took any part in what was going forward : he 
attended merely as the responsible officer of the court, as the messenger 
might have done. Sec. 60 expressly describes him as an officer of the court, 
enacting that no judge, &c., official assignee, or other officer, shall sit in par- 
liament. [Lord Ahinger, C. B. — I see nothing to put the official assignee in a 
more favourable position than the creditors' assignees formerly stood. I cer- 
tainly should not have nonsuited the plaintiff, had those cases been brought 
under my notice at the trial.] The official assignee derives his very exist- 
ence from the act of parhament : he has here acted bond fide, and only done 
what the law imposed upon him as a duty. \Parke, B. — ^The assignee acts 
not in pursuance of the act, but imder his right of property. The argument 
of Lord TenterdeUy in Worth v. Budd, applies equally to an official assignee.] 
If the official assignee is not within the protection of this lection, there is no 
period of limitation fixed for actions brought against him. [Parker B. — Six 
years.] Then the official assignee would be liable to an action at the suit of the 
bankrupt, long after the dividend had been paid and all the affairs of the 
bankruptcy wound up, 

Piatt, in support of his rule, was stopped by the Court. 

Lord Abinobr, C. B. — ^The cases cited in support of this rule are binding on 
the Court, I see no real distinction between the official and the general assignee ; 
if the argument is good in the one case, it is in the other. I acted on the 
constant practice for assignees to plead the general issue. That power is 
given by the same section that limits the time for bringing an action. If the 
one privilege does not extend to these cases, the other cannot. 

Parks, B. — ^The official assignee does not, in my opinion, differ from the 
provisional assignee; except that, instead of being selected by the free choice 
of the creditors, the number of official assignees is limited. In both cases 
they act under their general right of property, and not under any special 
powers contained in either bankrupt act. The clause only applies to persons 
having a special authority under the act, and having no right of property over 
the subject-matter of the action. 

Aldsrson, B., and Gurnet, B., concurred. 
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"pETERSDORFF moved to charge the defendant in execution. A plaintiff can- 

•* not charge a 

defendant in 

Wordsworth opposed it, on the ground that notice had been given to the execution after 

plaintiff of the allowance of a writ of error. allowance of a 

' writ of error, 

Peter sdorff objected that the affidavit was insufficient, as not stating the out irregularly^ 

OTounds of error, or that bail in error had been put in. * ^® *""'* ?"* 

° ^ move to have 

it discharged^ 
Ter Curiam, — You must move to discharge the writ of error. If it was 
irregularly sued out, it may be set aside ; but until that is done, the plaintiff 
can take no farther step. 

Motion refused* 



Hayter V. Eleanor Moat, Admiiiistratrix of Thomas 

Moat, deceased. 

A SSUMPSIT. The two first counts of the declaration were on two bills of Where a gene- 

exchange accepted by the intestate ; the third, fourth, fifth, and sixth J?l^®'^*^^** 
coimts, were respectively for good-s sold and deUvered, materials suppHed, to a reference, 
money paid, and an account stated ; the promise being laid as made by the for**aMe»M8*th' 
intestate in his lifetime ; the breach, the non-payment by the intestate or de- damages on 
fendant since his death. The seventh count stated, that after the death of paraiely,"if^ne 
the said intestate, to wit, &c., the defendant, as administratrix, was indebted count be bad, 
to the plaintiff in 200/. for work and labour, care, diligence, and attention of will be arrested' 
the plaintiff, as an undertaker of ftmerals, done, performed, and bestowed, by o"^hdt count 
the plaintiff and his servants, in and about the funeral of the said intestate, on The omis. 

the retainer and at the request of the defendant, as administratrix as afore- "°" ^ '1*^® * 

^ promise to pay 

said, and for divers hearses, coaches, horses, materials, and other necessary in an indebi^ 
things, used and applied in and about the furnishing and conducting of the no?«ipplied ^* 
said funeral, by the plaintiff found and provided for the defendant as such ad- even after ver- 
ministratrix as aforesaid, and at her request. The eighth count was for goods the statement^ 
sold to the defendant, as administratrix : and the ninth, on an account stated *? the begin- 
with the defendant, as administratrix ; concluding with the following breach, — claration of it» 

that the defendant, as such administratrix as aforesaid, afterwards, to wit, &c., ^^^^^ an action 

. • J • J **° promises, or 

in consideration of the premises respectively last-mentioned, promised the b^ the conclu- 

plaintiff to pay him the said two several sums of money respectively last- 8iderat?on"o?'°" 

mentioned, on request ; yet she hath disregarded her promises, and hath not the premises 

paid the same sums of money, or any of them, or any part thereof, &c. fore- mentioned" 

Pleas — to the first and second counts, that intestate did not accept; to the ^he defendant 

third, fourth, fifth, and sixth, that intestate did not promise in manner and the count' in ^'' 

form, &c. ; and, to the residue of the declaration, that defendant did not gu^^i^n not 

promise in manner and form. A plea of judgment recovered against the de- in such pro- 

fendant, as administratrix, was subsequently pleaded puis darein continuance "^*®* 
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to all the counts in the declaration, except the seventh. To this plea the 
plaintiff entered a nolle prosequi, as to the eighth count ; and as to the first, 
sixtii, and ninth counts, prayed judgpoaent of assetts quando acciderint. 

At the trial, before Lord Ahinger, at Guildhall, a verdict was taken for the 
plaintiff generally, subject to a reference to a barrister, who was to certify for 
what amount the verdict should stand, with leave for the defendant to take 
the opinion of the Court as to her liabihty for the expenses of the intestate's 
funeral. The action was brought to recover the expenses of the fiineral, and 
also the balance of the plaintiff's bill for building a house for the intestate. 
The arbitrator assessed the damages separately on each count of the de- 
claration. 



Crowder obtained a rule to arrest the judgment on two grounds ; first, 
that the seventh count contained no promise to pay; secondly, that there was 
a misjoinder. 

Piatt and Russell Gumey shewed cause. — The arbitrator having assessed 
the damages separately, the only question is as to arresting the judgment on 
the seventh count. The promise there is sufficiently stated. It is not neces- 
sary to state in pleading a mere conclusion of law. Here the law implies a 
promise to pay on receipt of the goods, and the plea admits the promise. 
[Parke, B. — A pleading in confession, which admits the promise, may be 
enough ; here the party denied having made any such promise.] The putting 
two for three was a mere slip. The jury have, in fac?!^ fQund that such a 
promise was made, and after verdict the Court will intend that such was the 
case. [Alderson, B. — ^The jury could only find a promise as in the declaration^ 
and that would not help you, as no promise is there alleged. Parke, B.— - 
Cannot you cure this, by entering no judgment on that count ?] Enough 
appears here to imply a promise after verdict, without express words ; each 
count is connected by the " whereas " with the original statement, that this ie 
an action on promises ; and the conclusion, that in consideration of the pre- 
mises respectively last-mentioned, the defendant promised, &c. is large enough 
to include a promise applying to the seventh count. In Swan v. Leuns (c), 
l3ie Court implied a similiter from the, &c. at the conclusion of the pleadings. 
So in Hitchens v. Stevens (b), the want of an allega^on of attornment was 
held to be cured by verdict. [Parke, B. — ^What is there in this count which 
shews you must have proved a promise to pay on request ? The goods might 
have been sold on six months' credit. Alderson, B. — ^You say nothing of the 
solvendum in prtssentiJ] The jury foimd that. [Parke, B. — The difficulty id 
the payment on request.] 

Crowder, contrct, — ^The Joinder of the seventh and ninth counts is clearly 
bad. The last cOunt might be joined with the first six ; being for monies due 
in the lifetime of the intestate ; but the seventh is for a debt contracted by 
the defendant personally, since the death of the intestate ; it is a mere per- 
sonal contract. Rogers v. Price (c), [Parke, B. — ^May not this be remedied 
by entering a nolle prosequi on the seventh count ?] The verdict is general. 



(a) 3 Dowl. p. C. 700. 
(6) Sir T. Raymond, 487. 



(c) 3 You. & Jer. 28. 
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[Parke, B. — ^Every thing the arbitrator has found, must be taken to have 
been found by the jury.] It is too late now to enter a nolle prosequi after a 
general verdict. 

Lord Abinger, C. B. — ^When the verdict is general, one bad count spoils 
the whole declaration ; but where the damages are assessed separately, the 
defect may be cured. Here, although the verdict was originally taken for 
the plaintiiF generally, yet the arbitrator having assessed the damages sepa- 
rately on each count, we can see how much is awarded for the good counts, 
and how much for the bad one. 

a 

Parks, B. — The arbitrator's certificate is in this case a part of the record i 
and it is as if the damages had originally been assessed separately on each 
counts 

Judgment arrested on the seventh count : 
On the others,, judgment for the plaintiffs 
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Tribe v. Wingfield. 

JPRLE moved for a new trial in this case, whieh was tried before the under- 
sheriff of Warwickshire, on the ground that he had refused to allow a 
person named Edmonds to conduct the defendant's cause, in consequence of 
which the case was undefended. It appeared that Edmonds was an attorney's 
clerk, who had been allowed on previous occasions to practise as an advocate ; 
but the under-sheriff had made a rule, that no one should be heard before him 
as an advocate, who was not a barrister or attorney. The affidavit stated, 
that the defendant was not aware that any change had been in practice 
adopted. 

Lord Abinger, C. B. — I think the rule laid down by the under-sheriff is 
the correct one. No one should be heard besides counsel and attomies, 
except the parties themselves conduct their own cause. As, however, this 
person has been allowed to practise on former occasions, we think this rule 
should be made absolute on payment of costs. 

Rule absolute. 



The under-she- 
riff* is justitied 
in not allowing 
any jierson to 

Eractiae before 
im as an ad- 
vocate, except 
a barrister or 
attorney. 



OSMAR V. RiCHIES. 



f^ROWDER moved for a new trial, on affidavits which appeared to have Affidavits to 

been sworn after the fourth day of term. ^9\^ ^°' "J^ 

■' trial must be 

sworn within 
Per Curiam. — No affidavit can be used in moving for a new trial, unless Jf'*^/^"' ^*y' 
sworn within the first four days of term. 
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E»ehequer. TuRQUAND, Assignee of William Knight, v. John Knight, 



S-roSfidin^al X^^^^^ ^°^ *^® ^^^^ °^ * public-house, granted by one Calvert to the 
communica- bankrupt, William Knight* Pleas — ^first, not guilty ; secondly, denial of 
S^k'nowMgV" P^oP^^y i^ plaintiff; thirdly, that William Knight, before he became bank- 
acquired by an nipt, to wit, on the 28th of September , deposited the said lease with the de- 
acSnliYnTha? fendant, as security for 850/. lent by the defendant to the bankrupt. Repli- 
capacity. An cation to the third plea, de injurid, 
ployed by a' At the trial, before Lord Abinger, at Guildhall, it appeared that the fiat 

bankrupt to issued 'm December, 1835, within two months after the act of bankruptcy. 

raise money for j 

him, will not In order to shew that the lease had been deposited with the defendant subse- 

■tat^whefher q^^^^tly *o ^^^ ^ct of bankruptcy, the plamtiff called a person who had been 

a certain docu- employed during the month of November as the bankrupt's attorney, in en- 

™attim?in^the deavouring to procure him a loan of money. On his being asked whether 

bankrupt's pos- the lease in question was at that time in the bankrupt's possession, it was 

objected, on the part of the defendant, that whatever knowledge he had upon 

that point, could only have been acquired by him in his professional capacity, 

and was therefore privileged. The learned judge rejected the evidence, and 

the jury found for the defendant. 

Sir F, Pollock moved for a new trial, on the ground that the evidence had 
been improperly rejected ; contending that the employment of an attorney to 
raise money, was not of that nature as to render what took place privileged 
from disclosure. The witness was acting not as an attorney, but as a scrivener. 
[Lord Abinger, C. B. — ^The Court inclines against you, but we wilL look into 
the cases. Parke, B. referred to Wheatley v. Williams (a), Cholmondeley v. 
Clinton (5), and Lord Brougham'^ judgment in Greenough v. Gaskell (c).] 

Cur. adv, vult. 

On a subsequent day. Lord Abinger, C. B, said — ^We have examined the 
decisions upon this subject, and are of opinion that the weight of authority is 
decidedly against the admissibility of this evidence. This witness was un- 
doubtedly acting as the bankrupt's attorney ; and even had he been a scri- 
vener only, it is by no means clear that he could have been compelled to dis- 
close what he had learnt in that capacity. Harvey v. Clayton (d), 

Parke, B. — ^The privilege of attomies, in this respect, is co-extensive with 
their liability to the Court's summary jurisdiction. In Ex parte Aitken (e), it 
is thus laid down: — "Where an attorney is employed in a matter wholly 
unconnected with his professional character, the Court will not interfere in a 
summary way to compel him to execute faithfully the trust reposed in him. 
But where the employment is so connected with his professional character, as 
to afford a presumption that his character formed the ground of his employ- 

(a) 1 M. & Wels. 533. S. C. anie,p. 140. (rf) 2 Swanstone, (n)221. 

(6) 19 Ves. 268. (e) 4 B. & Aid. 49. 

(c) 1 M. & Keene, 98. 
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ment by the client, there the Court will exercise this jurisdiction. The Exchequer, 

knowledge in this case was clearly acquired by the witness, in consequence of v^^^^w 

his professional character, and is therefore privileged. i,. 

Knioht. 

Rule refused. 



WOODTHORP V. LawES. 

ASSUMPSIT. The declaration stated that on, &c., in consideration that A notice of dis. 
the plaintiff, at the request of the defendant, would take a bill of ex- honour of a bill 
change, accepted by one Watson, for 30/., being the amount due to the sufficient. If 
plaintiff on his acceptance, without any indorsement from or by the defen- ^n^iJj^if '**''' 
dant, he, the defendant, promised s^d guaranteed to the plaintiff the regular hands it is, al- 
pa3rment of the said bill when due : that the plaintiff did receive and take not"Sate wh^ 
from the defendant, without any indorsement thereof, from or by him, a bill the bill is, or 
of exchange, drawn by one Miller upon, and accepted by, the said Watson, halfheappliet. 
payable to the order of the said Miller, three months after the date thereof, 
for the said siun of 30/., being the bill mentioned and referred to in the said 
promise and guarantee. It went on to aver presentment to the acceptor, 
non-payment by him, and notice to the defendant, assigning as a breach, non- 
payment by defendant, according to the terms of his guarantee. 

The defendant pleaded, first, no presentment to the acceptor ; secondly, 
no notice of dishonour to the defendant ; thirdly, no notice of dishonour to 
the drawer. Miller; on all of which issue was joined. 

At the trial, before Bolland, B., at Guildhall, the presentment to the ac- 
ceptor, and dishonour of the bill by him, were proved, and the following 
letter, from the plaintiff's attorney to Miller, the drawer : — 

" 15, Fish Street Hill. 
" Sir, — A bill, drawn by you upon, and accepted by Mr. Joshua Watson, 
for 30/., due yesterday, is dishonoured and unpaid ; and I am desired to 
give you notice thereof, and to request that the same may be immediately 
taken up. *• I am Sir, &c., 

" H. D. RUSHBURY." 

The following letter was also sent on the same day to the defendant : — 

" 15, Fish Street Hill, August 10th. 1836. 
*• Sir, — I beg to inform you, that a bill of exchange by Joshua Watson, 
for 30/., and due yesterday, is returned dishonoured, and remains unpaid ; 
and I am desired to give you notice thereof, and to request that you pay the 
same immediately. " I am yours, &c. 

" H. D. RUSHBURT." 

The bill was at that tune in Rushbury's hands, indorsed in blank, for the 
purpose of being presented. The jury found for the plaintiff. 
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Ssehepter.' Cresswell moved, pursuant to leave reserved to Idia at the trial, to enter 

s^^r%j ^ nonsuit, on the ground that the notice of dishonour was insufficient. The 
I,. letter to Miller only states that the bill was not paid ; it contains no demand 

liAWEs. of payment. It does not state for whom the party appHed, who was the holder, 
of the bill, or that it was at his office. [Parke, B. — If the notice was good at 
all, it was given time enough. Did you take this objection at the trial ? — ^if 
not, it is now too late.] In Chapman v. Keene (a), the Court held, that the 
holder of a bill might avail himself of a notice given hy any party to the bill; 
but here Rushhury was not party to the bill ; it was only deposited with him 
for a specific purpose. [Lord Ahinger, C. B. — ^Then every notice in the 
usual way, that a bill is lying at a bank, is insufficient. Parke, B. — By 
necessary implication, the payment must be made to the party applying ; the 
bin was indorsed in blank, and was in his hands when the letter was written 
and demand made.] The defendant is only liable on his guarantee ; Rush* 
hury could have no title to sue. [Parke, B. — ^Notice by any party to the 
bill is sufficient. Rushhury was the legal holder of the bill. If the bill was 
handed over to him to receive the money, he stands in the situation ci a 
banker. 

Lord Asi^OEti, C. B. — ^I see no ground for the Application. 

Rule f efused. - 

(a) 2Adol. &£md, 193. 



Goody v. Goli^smith. 

I""y"P*i*»» TZELLY obtained a rule to review the master's taxation. In assmnpsit 
pleaded two for money had and received, and on an account stated, the particulars 

special pleas to ^f demand claiming 28/. 5«., the defendant pleaded, first, non-assumpsit to 
claration, ex- the whole declaration, except as to 3/. 59. ; secondly, to the whole declaration^ 
torn sum an?" ^ *° ^^* ^**» ^ set-ofl?"; and thirdly, as to the said sum of 3/. 5s., a payment 
as to that sum into court. The plaintiff replied in the following form : — ^the plaintiff pro- 
paymwit^nu) testing that the defendant did promise in manner and form, as he, the plaintiff, 
*^".'* \£^^ , ^as complained, as to the second plea, admits that at the commencement of 
the money out this suit, he was indebted to the defendant in a sum of money equal to the 
®^*j?^^ "*^ damages by the plaintiff sustained, by reason of the hoii-performance by the 
ting tliat he did defendant of the promise in the declaration mentioned, except so much 
damara ^ttltt^**' thereof as relates to the sum of 3/1 5*., in the first plea excepted, in manner 
In his repli. and form as in the second plea of the defendant is alleged ; against which 
adopted the ®*"^ ^ money so due and owing from the plaintiff to the defendant, he, the 
form of a nolle plaintiff, is ready Mid willing, and hereby agrees to set off the said damages, 
^/gW^^thaTthe according to the form of the statute in that case made and provided ; there- 
defendant was fore, the plaintiff will not further prosecute his action against the defendant, 
entitled to the , ., r >i ^ io j ii ■ ^.i 

costs of the spe- except as to the said sum of 3/. 5^., parcel, occ; and as to the last plea of the 

cial pleas. ggj^j defendant, the plaintiff admits that in respect of the causes of action in 

the declaration mentioned, so far as the Same relate to the sum of 3/. 5^., . 
parcel, &c., he has not sustained damages to a greater s^oaount than the said 
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6um of 3/. 5^. m that ple» tnentioned to be brought into court, and whicli EjoceHquer, 
said sum, so brought into court, he, the plaintiff, accepts in full satisfaction good^ 
for, and in discharge of, the said sum, parcel, &c. The master refused to 
allow the defendant the costs of the plea of set»off« 

Ogle, in shewing cause, proposed to shew, that as the plaintiff could not 
compel the defendant to set off his claim, and asr the piea of set-off went to 
part only of the plaintiff's claim, and as the real bar to the further maintenance 
of the suit was the plea of payment into court, the plaintiff was entilied to 
all the costs, as he accepted in satisfaction the amount paid into court : but 
without entering into that question, the Court held that the replication 
amounted to a nolle prosequi to the sum mentioned in the! plea of set-off, and 
therefore the defendant was entitled to the oodtd by the in^ratiye tenn» 
of the statute (a), 

Rule absolute* 

(a) 3 & 4 W. 4, c. 42, 8. xxxiii. 



[See Skarman y. Stwensfi, ante 74, that 
a plea of payment into court in this form 
would be bad on special demurrer. It 
would appear from the observations of the 
Court, in Coates y. Stevens, ante 75, that 
the defendant would be entitled to the costs 
of any pleas pleaded to a part of the decla- 
ration only, shewing- that as to that part 



the plaintiff ought neyer to haye sued the 
defendant, though the payment of a sum of 
money be pleaded as to the residiie of th4 
cause of actios. Qu,, what difference it 
makes that the plaintiff is obliged to brin^ 
his action for the whole sum, being unable 
to compel the defendant to take credit for 
the amount of a cross-demand.] 



VerKon v. Shipton. 



'T'ROVER for 100 boxes of tin plates. Pfeatf— first, not guilty ; seconcBy, Goods were 
that the plaintiff was not at the said tuiie, When, &c., nor, &c., possessed JJe pEintiff w 

of the said goods and chattels. the defendant, 

who was a 

At the trial, before Patteson, J., at the last assizes for the county of wharfinger ; by 
Stafford, it was in evidence that the plaintiff, in pursuance of a contract to the consignee, 

send 1500 boxes of tin plates to a Mr. Sanders, forwarded the boxes in ques- and with the 

, , , e f t r 1 1 1 rm 1 asscut of the 

tion by the boats of the defendant, who was a canal carrier. The boxes plaintiff, the 

were conveyed to the defendant's wharf at Liverpool; but, by agreement f^*^^ ^^ 

between the plaintiff and Sanders, the former undertook to receive them back, third person :— 

the quality being complained of. Sanders accordingly gave an order to the ^avery^iw^** 

defendant to restore them to the plaintiff. It was afterwards agreed, between a good defence, 

the {daintiff and Saunders, that the boxes of tin plates should be sent to one under a plea 

Hargreaves, who had contracted to purchase 1500 boxes of tin plates of **W*?J,***® 

Sanders, and he sent an order to the defendant to deliver them to Hargreaves, session of the 

and they were delivered to him accordingly. Hargreaves paid a part of the *^^'^ i 

price to Sanders ; but a dispute subsequently arising between the plaintiff and that the plain- 

Sanders, the plaintiff required the defendant to deUver the boxes to him, pur- J© a^CTdiaon 

suant to the first order given by Sanders ; and upon their non-delivery the plea of not 

brought the present action. It was contended, on behalf the defendant, first, cSuvej/"^ 

amounting to a 
conFersion in 
fact, and the plea of not guilty admitting the plaintiff^s p08sestioD> 
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that no conversion was proved ; and secondly, that the second plea, denying- 
the plaintiff's possession of the goods, was proved. On the part of the 
plaintiff, it was contended that the evidence of the transfer to Hargreaves 
was inadmissible under either of the pleas. The learned judge was of opi- 
nion that it supported the second plea, and, on the issue upon it, directed a 
verdict for the defendant : directing, also, the verdict to be entered for the 
the plaintiff on the issue on the first plea, but reserving leave to the defendant 
to move the Court to have the verdict entered for him on that issue ; and to 
the plaintiff, to move to have the verdict on the second issue entered in his 
favour. 



Maule now moved to enter the verdict for the plaintiff on the second issue. — 
The transfer to Hargreaves was inadmissible as evidence in support of a plea 
denying the possession. The defendant was the agent of the plaintiff, hold- 
ing the goods for him ; and the assent to the delivery of the goods to Har- 
greaves should have been pleaded as a license. 

Per Curiam. — ^This is a case of constructive possession ; and if the plea be 
taken in its proper sense, as denying the possessory right of the plaintiff, it 
is proved, for his constructive possession was at an end the moment the 
plaintiff assented to the transfer of them to a third person. 

Rule refused. 

R, F. Richards, in pursuance of the leave reserved, moved to have the 
verdict on the plea of not guilty entered for the defendant, on the ground 
that the possession of the plaintiff being at an end before the tranfer to 
Hargreaves, there was no conversion of the plaintiff's property. 

Parke, 6. — ^The case must be considered as though it stood on the general 
issue alone ; the plaintiff's property in the goods is admitted ; and I have no 
doubt the delivery to a third party was a primd facie conversion, requiring a 
special plea to avoid it. It has been decided (a), that a sale by one partner is 
primd facie conversion of the partnership property, which can be avoided 
only by a plea stating his authority as a partner over the property. If a 
defendant is under any difficulty in knowing as to what goods an action is 
brought, he may obtain a particular. 

Aldebson, B.-^-Stancliffe v. Hardwicke was the case of an actual con- 
version ; and the Court laid down the proposition, that a defence denying 
that it was wrongful must be specially pleaded. The question whether that 
is necessary where the evidence of a conversion consists in a demand and 
refusal, is still open, and is, in my opinion, one of great doubt. I think, as 
this is the case of an actual conversion, there is no ground for a rule. 

Rule refused. 



(a) Stancliffe v. Hardwicke, 2 C. M. & R. 1 S. C. ante, vol. i. p. 127. 
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Harris v. Thomas. Exchequer. 



A SSUMPSIT against the defendant, who was an attoraey, to recover com- Withdrawing 

pensation for his negligence in the conduct of certain business as the J^jS'doS not 

plaintiff's attorney, and also for money stated to have been received by him on put an end to 

the plaintiff's account. There were four special counts for the negligence, -^ ^^ dearly 

and a fifth for not returning certain deeds, with the usual money counts. the intention of 

Pleas — 1st, to the five special counts, the general issue; 2nd, to the four the time that it 

first counts, the Statute of Limitations; 3rd, to the fifth special count, a lien jJat^l^Mt'* 
on the deeds; and, 4th, to the money counts, a set-off. Where all 



roatteri in 



were 



At the trial, before Parke, B., at the Carmarthen Summer Assizes for 1834, Siff"j^"JJJ 
it appeared, that the Statute of Limitations was an answer to the counts for referred, hut no 
negHgence; and at the suggestion of the learned judge, the matters of iS^y^Mtohe 
account between the parties were referred to an arbitrator; and a juror was r(^d^ the 
withdrawn. The order of reference stated that the arbitrator was to settle all affidaTittthew. 
matters in difference between the parties touching the defendant's bills of costs, |"8 *'' '**^S'" 
and all the plaintiff's demands on the defendant, with power to have the de- not have 
fendant's bills taxed, and to ascertain the balance between the parties, and to J^o'jf^gJll^ 
direct by whom and to whom and when the same should be paid; hut no ques- in hit award 
tion of liability was to be raised. The arbitrator directed the defendant's bills drfendimt to"* 
to be taxed by the master. Before the taxation, the plaintiff discovered that plaintiff, except 
the defendant was not admitted an attorney of any court at Westminster until cUss of itemt^ 
after a considerable part of the business comprised in his bills had been done, ••^ "»**« Jhe 
he being an attorney and solicitor of the Court of Great Sessions in Wales though nothing 
only. The master refused to strike these charges out, but ascertained only the JJJPfJI^fiJ 
reasonableness of the items, and stated in the margin of the bill that, in his 
opinion, these charges should not be allowed. The arbitrator awarded, that 
the balance due ftom the defendant to the plaintiff was 170/. 12^. 6|(/., and 
directed the defendant to pay it within six weeks, and also, on demand, to give 
up all papers, deeds, &c. belonging to the plaintiff, then in his possession. 

In a former term, John Evans obtained a rule to set aside the award, on affi- 
davits shewing that the arbitrator could only have made his award for the 
sum above mentioned by rejecting all charges for business done previous to 
the defendant's admission to the superior courts, and had thereby exceeded his 
authority, it being expressly stated in the order of reference that no question of 
liability was to be raised. Against this rule, E, V, Williams shewed cause, 
contending, on the authority of Symes v. Goodfellow (a) and Williams v. 
Jones (b), that as nothing appears on the face of the award to impeach its va- 
lidity, the Court could not look at any other document for that purpose. 

The Court made the rule absolute, unless the plaintiff would go before 
the arbitrator again to ascertain the balance on the whole of the accounts. 

This not being acceded to, John Evans, this term, obtained a rule to stay 
all further proceedings in this action, on the ground that under the facts of the 
case the withdrawal of a juror was a final settlement. Moscati v. Lawson(c), 

(a) 2 Bing. N. C. 532. (c) 1 Har. & Wol. 672. 

(b) 5 Man. & Ry. 3. 
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Maule and E, V, Williams shewed cause. — ^It cannot be said, that the with- 
drawal of a juror is necessarily a bar to further proceedings in an action; 
Saunderson v. Me8ter(d), Everall v. Youells(e)\ though it may be where the 
intention of the parties is clearly expressed, as in Moscati v. Lawson. Here 
it amounted to nothing more than a conditional agreement to put an end to 
the suit on the arbitrator making a good award. The award being now set 
aside, the plaintiff's former rights are revived. If the award is once set aside, 
it becomes a mere blank. How, then, can the plaintiff be bound by any of th^ 
terms of it? [Parke, B. — He may be bound as to continuing this action, 
though he may bring another.] There is nothing in point of law to prevent 
the plaintiff proceeding ¥dth the suit, and he has been guilty of no breach of 
good faith. The award was set aside by the defendant. 

John Evans, contrd, — This was not a common order of reference, or there 
would have been no need to withdraw a juror. TTie express object of the 
whole arrangement was to save expense, aud put an end to the whole transac* 
tion. The reference was quite distinct from the cause, and was of all matters 
in difference. Moscati v. Lawson is directly in point. [Parke, B. — ^The 
award was intended to be distinct from the cause, and if set aside, the party 
may bring a new action. It certainly was not intended, at the trial, to bar 
the plaintiff's right to sue on his money demand.] The plaintiff may still 
proceed before the arbitrator on the terms of the original submission; he has 
deprived himself of the benefit of the award by refrising to go again before the 
arbitrator; he seeks to take advantage of an objection which he has discovered 
since the trial. The defendant demanded the exclusion of the question of lia* 
bility as a condition for consenting to withdraw a juror. If the plaintiff be 
allowed to commence a fresh action, he ought not to be allowed to insist on 
this objection. Whatever hardship there may be, it is the plaintiff's own 
fault. 

Lord Abinqbr, C. B. — ^The mere withdrawing a juror certainly does not^ 
in point of law, put an end to a cause. It may be done by consent of parties; 
as where the jury are discharged, from there appearing to be no chance of 
their agreeing on their verdict. The effect depends entirely upon what was 
the understanding of the parties at the time; as in the case of a stet processus. 
If this were a reference of the action, although other matters were also 
referred, if the award was set aside, it would be hard to prevent the plaintiff 
bringing another action. I thought, at first, it was so here; but in thie order 
of reference no mention whatever is made of the action; and I do not see what 
other inference can be drawn from such an omission, except that the cause was 
at an end. The question referred to the arbitrator was merely to ascertain the 
amount due from either party; the question of liabihty was expressly ex- 
cluded; and yet the plaintiff seeks to avail himself of an objection to his lia- 
bility, of which he was not even aware when he consented to the reference. 
This certainly appears to me a breach of good faith on his part. The defen- 
dant set the award aside, with power to both parties to go again before the 
same arbitrator on the same terms as originally agreed upon. We will not allow 
the other party, by whose misconduct the award was made invalid, and who 



(rf) Ry. & Moo. 402. 



(e) 3 B. & Adol. 349. 
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Tefiises to accede to the tenns imposed by the Court, to proceed with the Exchequer. 
original action. We say nothing of his right to bring a new action. If he 

does, it will be time enough to consider whether the case is governed by y, 

Moscati V. Lawson, ' Thomas. 

Parke, B., Aldbrson, B., and Gurnet, B., concurred. 

Rule absolute to stay all further proceedings; the parties 
being still at liberty to go before the arbitrator 
again on the original terms. 



Jones v. Pritchard. 

A SSUMPSIT for work and labour in repairing a ship, of which defendant J" *" •ciion 

wais one of the part-owners. Flea — ^Non-assumpsit. At the trial, and labour 

before the undersheriff of Caernarvon^ William Hughes, the captain of the ^^\f ^^^' 

vessel, and a part-owner, was called by the defendant to prove that he, the vessel, another 

defendant, was not a part-owner of the vessel. The undersheriff thought him J^^m^JJen " 

cm incompetent witness for that purpose, even if released, and the plaintiff ob- witness to 

tained a verdict for 13/. Scfendan* has 

no shan in the 
vessel with a 
R. V, Richards obtained a rule nisi for a new trial on the ground that the rdease. Query, 

witness ought either to be made competent by a release, or, as his only liability ^ ^® without ? 

would be by reason of the verdict, his name might be indorsed on the record 

under the stat. 3 &4 W. 4, c. 42, s. 26. He cited Goodacre v. Bre(nne{a), 

• 

Young v. Baim€r(b), Simons y, SnUth(c), and Wilson v. Hirst {d), 

/. Jervis shewed cause. — ^The witness was clearly incompetent without a 
release; 2sA in Cheyne^v, Koops{e), Lord Alvanley said, "The partners are all 
bound in equity to eoBts^Mite; and though, if an action at law was brought 
against the witness, he could plead the recovery in the present action, which 
would be a bar at law, yet if the defendant was dead or insidvent, the present 
plaintiff would have a right, by a bill in equity, to compel all the partners to 
contribute, and the witness would, of course, be subject to his share." In 
Simons v. Smith (c), Lord Tenterden was of the same opinion; and Lord ' 
Kenyon, in Young v. Baimer (b), held, that a partner could not, by a release, 
make his co-partner competent. [Lord Abinger, C. B. — I cannot think a 
party liable in equity after a release at law. Parke, B. — ^What interest can 
the witness have when the defendant has released him.^ If the defendant has 
to pay, he cannot call upon the witness to contribute ; the defendant, by 
releasing, takes the debt upon himself.] Would his assignees be bound in 
case of bankruptcy? [Par^e, B. — Certainly.] In Wilson y. Hirst (d), there 
were mutual releases. No demand was made to have the witness's name 

(a) PeakeN.P. C. 174. (d) 4 B. & Add. 760. 

{b) 1 Esp. 103. (e) 4Esp. 112. 

(c) Ry. & M. 29. 
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indorsed on the record according to the provisions of the stat. 3 & 4 W. 4, 
c. 42, 8. 26. 

R. V. Richards. — Hughes was a good witness, even without a release. He 
came to prove himself solely liable, which a party may always do. Jennings v. 
Griffiths (i), Moody v. King(k). He came to prove that the contract was 
made with him alone, and that the plaintiff looked to him alone for payment. 
It would have been of no use to call Hughes, unless he could prove that he 
alone was liable, as there was no plea in abatement. At all events, Wilson v. 
Hirst (l) is decisive for the defendant. 

Parks. B. — ^It is difficult to see what liability the party can be under after 
the release. 



The rest of the Court concurred. 



Rule absolute. 



fi) Ry.&Moo. 42. 
[k) 2B.&Cr. 558. 



(/) 4 B. & Adol. 760. 



Brooks v. Elkins. 



No i>articu1ar 
words are ne- 
cessary to make 
an instrument a 
promissory 
note. It 'is 
sufficient if a 
promise can be 
fairly implied. 

"I. O. U. 
20^ to be paid 
on the 22nd,** 
requires a 
■tamp either as 
an agreement 
or a promis- 
sory note. 



A SSUMPSIT for money due from defendant to plaintiff. Pleas — ^Payment 
and set-off. 
At the trial, before Lord Abinger, at Westminster, the defendant offered to 
put in evidence the following document: — 

"llthOc^, 1831. 
" I. O. U. 20/., to be paid on the 22nd instant. 

"W. Brooks." 

It was objected that this was not admissible in evidence unless stamped as a 
promissory-note. The learned judge admitted the evidence, giving the plain- 
tiff leave to move to increase the damages, if the Court should be of opinion 
that the instrument required a stamp. 

Maule obtained a rule accordingly; against which, 

Erie shewed cause. — It is clear a common I. O. U. requires no stamp, 
though it shews that the parties stand in the relation of debtor and creditor. 
Then the mere addition of the words " to be paid on the 22nd," do not in any 
way alter the nature of the instrument; they do not amount to a promise. 
[Parke, B. — Suppose it was in this form — " I. O. U. 20/., to be paid on 
demand;" surely that imports a promise. 

Maule, contrct, was stopped by the Court. 

Per Curiam, — No particular words are necessary to make an instrument a 
promissory-note; it is sufficient if a promise can fairly be inferred; but, at all 
events, this must be taken either as an agreement or a promissory note; and 
the amount being 20/. a stamp is requisite. 

Rule absolute to increase. 
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/-» r>t Exchequer, 

Griffin v. Gray. .^JL 



rj^ JONES obtamed a rule to shew cause why the service of the writ in this JJl wt^idc^*^ 

case, and all subsequent proceedmgs, should not be set aside* on an the proceedings 

affidavit, stating that the service was on William Gray, and not I%omas Gray, gworn that the 

whose name was inserted in the writ; and that the party so served was an party served is 

entire stranger to the cause. An application had been made to Mr. Justice fendant, but a" 

Patteson, who refused to interfere, on the authority of Doe d. Prosser v. King, itrangcr to the 

^ _ , ^^^ cause; he must 

2 Dowl. 580. wait until judff. 

ment is signed. 

Petersdorff shewed cause. 

Per Curiam, — At the trial the plaintiff must prove a demand against the 
defendant, to entitle himself to a verdict ; if the right person has not been 
served, no harm will have been done to him; if judgment is signed, the party 
may then come and set it aside. 

Rule discharged, with costs. 



Harden v. Mary De Keverberg. 



A married 



ASSUMPSIT for goods sold and delivered, and on account stated. womaMhough 

Pleas — 1st, general issue; 2dly, that the defendant, before and at the the wife of an 

time of making the promises in the declaration mentioned, was and still is the residing ° ** 

wife of one Charles William Louis Joseph, Baron De Keverberg. Replication abroad, and is 

to the latter plea, that the said C. W. L. J. Baron De Keverberg is an alien, to have been in 

bom in foreign parts out of the allegiance of our lord the king, and within ^^g^^^j i« not 

the allegiance of a foreign state, and never was nor is a subject of our lord ble for goods 

the king by naturalisation, denisation, or otherwise ; and that the said C. W, •?^^,?* **" • 
r T -n rr . . . ♦ • events 

L. J, Saron De K, never was nor is within the Kingdon of Great Britain and unless she 

Ireland, or any part thereof; and that the causes of action, and every part SSem'M^ffire 

thereof, in the declaration mentioned, accrued to the plaintiff, and the said «>le. It is not 

promise was made by the defendant, within the realm of England, that is to g^e did not 

say, in the county of Sussex, while she, the defendant, lived in the said realm •^*« ^^'^'.'Ji® 

separate and apart from the said C. W. L. J, Baron De K., as a single woman; the time she 

and that the plaintiff did not give any credit to the said C. W, L. /. Baron ^J^'®? ^^^ 

De K,, but, on the contrary, contracted with the defendant as a feme sole, and must be guilty 

on her own credit and responsibility, and that she, the defendant, made the pj^cntation"^ 

promise in the 46claration mentioned as such feme sole. Verification. Re^ for the purpose 

joinder, that thef said C. W,L, J. Baron De K, is not an alien bom in foreign credit^a"feme 

parts, &c. &c., nor did the said causes of action accrue to the plaintiff, nor *o\c. 
was the said promise made by the defendant, while she Hved separate and 
apart from the said C W, L, J, Baron De K,, as a single woman, nor did 
the plaintiff contract with the defendant as a feme sole and on her sole credit 
and responsibilty, nor did she make the promise in the dechrration mentioned, 
in manner and form &c. ; on which issue was joined. 

VOL. II. p 
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At the trial, before Gaselee, J., at the last Sussex assizes, it appeared 
that the defendant ^as residing at Worthing, where she kept a school, 
during the years 1833, 1834, and 1835, during which time the goods for 
which the present action was brought were supplied to her by the plain- 
tiff, who is a linen-draper there. The delivery and value of the goods 
was proved. A variety of persons, with whom the defendant had had deal- 
ings, were called to prove that she had never stated herself to be a married 
woman, though in one case she was shewn to have stated that her husband 
was residing abroad. This evidence was objected to, on behalf of the defen- 
dant, but the objection was overruled by the learned judge, and the evidence 
admitted. Her husband, the Baron De Keverberg, was proved to be a 
foreigner residing in Holland, and it was not shewn that he had ever been in 
England, Affidavits of the defendant, made by her to procure her release 
from arrest in this cause were put in as evidence that her husband was an 
alien, being beyond the seas. The learned judge left it to the jury to say 
whether the defendant had obtained credit for these things as a single woman, 
telling them, that imless she made some false representation that she was a 
single woman in order to obtain credit, she would not be liable. The jury 
found for the plaintiff, damages 75/. 



Plati obtained a rule nisi for a new trial, on the grounds, 1st, that the evi- 
dence was improperly admitted by the learned judge; and, 2dly, that the 
verdict was against evidence, it not appearing that the defendant had ever held 
herself out be a single woman. 

Thesiger and Channell shewed cause. — It sufficiently appears, from all the 
evidence in the case, that the defendant was living and obtaining credit as a 
single woman. [^Parke, B. — ^What evidence is there that she contracted with the 
plaintiff or represented herself to him as a feme sole ? Your replication states 
that she contracted with the plaintiff as a feme sole. Even supposing the facts 
proved made her capable of contracting in that capacity, what evidence have 
you to support your averment that she did so? This evidence would rather 
prove that she dealt as a married woman. The burthen of proof is upon you.] 
Every married woman deals primd facie as a feme sole, and is liable as such, 
though the liability may cease on proof of her coverture. [Alderson, B. — 
What she does is ambiguous; but how can that sustain your affirmative issue?] 
Unless she stated herself to be a married woman, the law implies her to con- 
tract as a feme sole. [Lord Ahinger, C. B. — ^The law only says that a married 
woman, if her husband is resident abroad, may make herself liable by misre- 
presenting. Parke, B. — ^I have a strong opinion that the real principle is, 
that a feme covert may contract where the husband is civiliter mortuus(a). To 
make out this replication, you must prove both that her husband was residing 
abroad and that plaintiff believed her to be a feme sole. She is not liable 
simply because her husband is abroad.] In Kay v. Duchess of Pienne(b), 
Lord EUenborough said, " If the husband has never been in this kingdom, the 
wife of an alien, I think, may be sued as a feme sole; that is the Duchess of 
Mazarine's case." If that be law, the plaintiff here would be entitled to re- 
cover, even were the averment of contracting struck out of the replication. 



(a) Roper, Hiisb. & Wife, vol.2, 121. 



(b) 3 Campb. 123. 



V. 

De Kevcr- 

BERO. 



MICHAELMAS TERM, 1836. 203 

[^Parke, B. — ^THere appears to be some misapprehension as to Lord El- Exchcqtier, 
lenborough^s judgment. The case to which he alludes is that of an alien Barden 
enemy, who is in the same situation as one civiliter mortuus.'] The issue really 
amounts to this only. Did the plaintiff give credit to the defendant solely, or 
did he in any way look to her husband for payment. ^Parke, B. — ^To be en- 
titled to a verdict on this record, you must prove that the defendant made the 
promise as a feme sole.] 

The defendant's counsel refuwngto agree to a stet processus, the Court made 
the rule for a new trial 

Absolute, without costs. 



Cahdwell V. Lucas. 

r^OVENANT. The declaration stated, that one John Hodson, before and A lessee entcr- 

at the time of the making the indenture thereinafter mentioned, was j[J| ^n^w a ' 

seised in his demesne as of fee of and in the tenements and premises thereinaf- lease not exe- 

ter mentioned to have been demised: and being so seised, theretofore, to wit, landlord is not 

on the 25th of March, 1825, by a certain indenture then, with the consent estopped from 

Siiewinff sucn 

and approval of the said John Hodson then given, made between the said John ^ant of ezecu- 

Hodson of the one part, and the said defendant of the other part, (which said in- ^»®" ^y ^^« ^^■" 

denture, sealed with the seal of the defendant, the plaintiff now brought here into To enable 

court), it was witnessed, that for the considerations therein mentioned, he the of a"cvraoner 

said John Hodson had demised, granted, leased, set, and to farm let, unto the to sue on the 

said defendant, his executors, and administrators, all that messuage or tene- tained in a 

ment, &c., [here followed a description of the premises,] to have and to hold lea»e, he naust 

the same unto the said defendant, his executors, and administrators, as follows; same reversion 

that is to say, as to the meadow lands, which were the closes called, &c., from *® which the 

■^ •! ii 1 J covenants were 

the 25th of December then last past; as to the pasture and arable lands, ex- originally an- 

cept the close called &c., which was to be used as an outlet in the last year of "^^^^—^nted 

the term, from the 2nd of February, then last past; and as to the said close a lease for 11 

called, &c., and all the residue of the thereby demised premises, from the 12th which *defen- 

of May then next, for and during the term of eleven years, from those re- dant entered, 

spective days next ensuing, and fully to be complete and ended, yielding and ^^s never exe- 

paying therefore as therein mentioned. And the said defendant did for himself, *^"u®^j^j[j^* j 

his heirs, executors, and administrators, covenant, promise, and agree, to and devised the pro- 

with the said John Hodson, his heirs, and assigns, by those presents, amongst JfJ[J^Jg•/^he 

other things, that he the said defendant, his executors, and administrators, should plaintiff, as as- 

and would, with his and their cattle, eat and consume upon the thereby de- vM-sfoncr'sued" 

mised premises, all the hay, fodder, and straw, wheat straw excepted, which the defendant 

should from time to time during the said term, arise therefrom, and should covenants con- 

and would yearly and every year, and at the most proper and seasonable time jained »" the 

or times in each year during the said term thereby granted, set, spread, and that he couhl 

bestow in an husbandlike manner upon such part or parts of the before-men- "^^j,"™*!"'**" 
tioned meadow lands as should be most in need thereof, all the dung, compost, 
and manure which should thereafter arise or be made from such eating and 

p 2 
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consumption as aforesaid, or be otherwise made upon the said thereby devised 
premises, save and except the dung and manure which should arise or be 
made from such eating and consumption as aforesaid in the last year of 
the said thereby granted term, which last-mentioned dung and manure should 
be left in the usual or common middlingstead belonging to the said premises 
for the use and as the property of the said /. Hodson, his heirs, and assigns ; 
and also save and except so much of the said dung and manure as should be 
sufficient for planting yearly any quantity of potatoes not exceeding one- 
fourth part of an acre; and further, that after the hedges, ditches, gates, 
stiles, plats, and fences of and belonging to the thereby demised premises, 
should have been put into good and tenantable repair and condition, by and 
at the expense of the said /. Hodson, his heirs, or assigns, he the said defen- 
dant, his executors, and administrators, should and would, from time to time 
and at all times afterwards during the then residue of the said term thereby 
granted, at his and their own expense, keep and continue the same in the 
like repair and condition, and so yield up the same at the term's end : as by 
the said indenture, reference being thereunto had, would more fully appear. 
By virtue of which said indenture, and by the permission and consent of the 
said /. Hodson, the said defendant afterwards, to wit, on the 25th of March 
1825, entered into and upon all and singular the said premises so mentioned 
to have been demised, with the appurtenances, and became and was pos- 
sessed thereof for the said term term therein mentioned ; and the said /. Hod- 
son, being so seised as aforesaid, he the said J. Hodson afterwards, to wit, 
on the 8th of February, a. d. 1828, duly made and published his last will and 
testament, &c. [It then stated a devise to trustees for a term of 1000 years, 
on certain trusts, and subject thereto to the devisor's widow, Ellen, for life, 
or until her second marriage; remainder to the plaintiff for life.] And the 
said/. Hodson afterwards, to wit, on the 8th of February, 1828, died so seised 
of the reversion of and in the said premises, with the appurtenances as afore- 
said, without altering his said will as to his said devises of the said premises, 
with the appurtenances, whereupon and whereby the said Ellen then became 
and was seised in her demesne as of freehold, for the term of her natural life, 
of the reversion of and in the said premises, with the appurtenances, subject 
to the said term of 1000 years, the remainder thereof after the death or 
second marriage of the said Ellen, belonging to the plaintiff, in manner as in 
and by the said will devised and declared; and the said Ellen being so seised, 
the said term of and in the said premises with the appurtenances, afterwards, to 
^it, on the 1st of February, 1829, under and by virtue and in pursuance of the 
said last will and testament and the provisions thereof, ceased, determined, and 
became and was utterly void to all intents and purposes whatsoever, the said 
premises or any part thereof not having been sold, mortgaged, or disposed of, 
for the purposes aforesaid, or otherwise. And the said Ellen afterwards, to 
wit, on the day and year last aforesaid, died so seised without having inter- 
married a second time ; whereupon and whereby the said plaintiff then be- 
came and was seised of the said reversion of and in the said premises with the 
appurtenances, in his demesne as of freehold, for the term of his natural life, 
under and by virtue of the said last will and testament. The declaration then 
averred several breaches of the covenants therein set forth, viz., for not con- 
suming the hay upon the premises, for not spreading the manure on such of 
the land as most wanted it, and that although the fences were repaired by 
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Hodson, the defendant did not keep them in repair. The defendant, after 
craving oyer of the indenture, pleaded, That although well and true it is that 
the said indenture is his the defendant's deed, and that the said John Hodson 
did die as in the declaration is alleged, yet the defendant says, that the said 
indenture was not signed by the said John Hodson, or by any agent or agents 
of the said John Hodson thereunto lawfully authorized by writing; nor was 
any lease of the said premises (so by the said indenture witnessed to have 
been demised as above mentioned,) for the said term of eleven years in the de- 
claration in that behalf mentioned put in writing, and signed by the said John 
Hodson, or any agent or agents of the said John Hodson thereunto lawfully 
authorized by writing. And this he is ready to verify, &c. 

Replication — that before and at the time of the making, by the said John 
Hodson, of the demise in the said indenture witnessed to have been made as 
aforesaid, and at the time of such delivery of the possession of the premises 
mentioned in the declaration as herein-before mentioned, to wit, on the day 
and year aforesaid, he, the said John Hodson, had the possession of all and 
singular the said premises in the declaration mentioned. And that being so 
thereof possessed, he, the said John Hodson, afterwards, to wit, on the day 
and year aforesaid, demised the same, and delivered the possession thereof 
to the said defendant, to hold the same as tenant thereof, according to 
the terms of the said indenture. And that he the said defendant then had, 
took, accepted, and received such possession of all and singular the said pre- 
mises of and from him the said John Hodson, under and by virtue of such de- 
livery and demise by the said John Hodson, to hold the same according to the 
terms of the said indenture ; and became and was tenant thereof under and 
by virtue of the said demise, and delivering up possession as aforesaid, to 
hold the same premises according to the terms of the said indenture, and held 
and enjoyed the same accordingly as such tenant as aforesaid, for and during 
the whole of the said term mentioned in the said indenture continually, until 
the determination thereof. Concluding with a verification. 

Demurrer, assigning the following causes. — First, there being no signed 
lease, the estate created by the demise mentioned in the replication was only 
an estate at wiU, which determined on the lessor's death. Second, that the 
plaintiff ought to have stated in the replication the estate which he means to 
say the defendant took by the said demise. Third, that the plaintiff ought to 
have stated how the demise was made. Fourth, that if the plaintiff means by 
his replication to say, that the estate for years witnessed by the indenture to 
have been created was so created, he ought to have denied the truth of the 
plea, by alleging that there was some lease properly signed, or to that effect. 
Fifth, that the replication is a departure from the declaration. Sixth, that if 
the rephcation is intended to raise an estoppel, the plaintiff ought to have so 
pleaded, and relied on the estoppel. But, lastly, that there is nothing in the 
record to estop the plaintiff from relying on the Statute of Frauds. 

Joinder in demurrer. 



Excfiequer, 



Cardwell 

V. 
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Cresswell, in support of the demurrer. — ^There are two objections to this 
replication: — 1st, that it does not shew such a reversion in the plaintiff as 
would enable him to sue on the covenants contained in the lease ; and, 2dly, 
that it is a departure from the declaration. As to the first point, as Hodson 
never executed the lease, which is admitted by the plaintiff, no term for eleven 
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yean could have been created — nothLog beyond a tenancy from year to year. 
The reversion would be after the expiration of the first year« with a new 
tenancy and reversion each successive year; but the covenants would be ccd- 
lateral to all the succeeding reversions except the first. Wehh v. Ru8seU(a), 
Then, 2dly, the replication is no traverse of the plea. Even if the original 
lessor could have sued during his lifetime, yet, as the tenancy was originally 
at will, it would determine on his death. 



Cowling, contrct, — The plea is bad. A party to an indenture may sue on it, 
though he has never executed it; Clement v. Henley (fi); and in Petrie v. 
Bury{c) the converse has been recently held, that all who can sue on a deed 
must sue. In that case a declaration by one of three joint covenantees was 
held bad on demurrer, although it was averred that the other two had not exe- 
cuted the deed. In Bacon's Abr., title Leases, O., it is laid down, that if there 
be no incapacity in either party, the lessee is estopped by a lease executed by 
himself, though not executed by the lessor. An estoppel need not in all cases 
be mutual, but only when one party is under a disability, as infancy. So m 
Paul V. Meek{d) it was held, the defendant, having executed the counterpart, 
was estopped from objecting to the insufficiency of the stamp on the original 
instrument. [Parke, B. — In Wilson v. Wool/ryes (e), four plaintiffs declared 
in covenant that they, by indenture, demised to the defendant, and made pro- 
fert of the counterpart; the defendant pleaded non est factum; and it was held 
to be competent to the defendant, after proof of the execution of the counter- 
part, to produce the demising part, and to shew that only two of the lessors 
executed it. Does the plea here amount in substance to non est factum?'] In 
the ordinary case of a bond, where there can be no mutuality, the obligor is 
estopped. If the defendant is estopped as against the original lessors, he is 
equally so as against the present plaintiffs claiming under him and having the 
same estate. In Palmer v. Elkins (/) it is laid down, " that privies in estate, 
as the feoffee, assignee, &c. shall be bound by and take advantage of estop- 
pels." [Parke, B.-^— That case only decided that nilhahuit in tenementis was a 
bad- plea as against the assignee of the lessor; the difficulty here is as to there- 
version being in the plaintiff.] The lessee here was liable under the covenant 
so long as he occupied. He has held and enjoyed under this demise as for a 
term of years, which distinguishes it from diose cases where the consideration 
failed by reason of the lessees non- entry or subsequent eviction. Com. Dig. 
Covenant (F.) The defendant having enjoyed for the whole term under the 
provisions of the lease, may be taken to have held under the lease. In Bac. 
Abr. Leases, L. p. 839, it is said, " A parol lease was made €le anno in annum 
quamdiH amhahus partibus placuerit ; it was adjudged that this was but a lease 
for a year certain, and that every year after it was a springing interest arising 
upon the first contract and parcel of it; so that if the lessee had occupied eight 
or ten years or more, these years, by computation from the time past, made 
an entire lease for so many years; and if rent was in arrear for part of one of 
those years and part of another, the lessor might distrain and avow as for so 
much rent arrear upon one entire lease, and need not avow as for several rents 
due upon several leases, accounting each year a new lease. And thid seems 



(a) 3 T. R. 393. 

{b) 2 Roll. Abr. 22, pi. 2. 

(c) 3 fi. & Cr 353. 



(rf) 2 You. & Jer U6. 
(e) 6M.&S.341. 
(/) 2 Lord Kay. 1550. 
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no way impeached by the Statute of Frauds and Perjuries, which enacts, ' that 
no parol lease for above three years shall be accounted to have any other force 
or eflfect than of a lease only at will; * but with this the statute has nothing to 
do, but only looks forward to parol leases for above three years to come.** In 
Rose V. Poultott(g), Patteson, J. took the distinction as to the cases "where 
a lease was in contemplation, but, in consequence of the non-execution, 
the relation of landlord and tenant never was created,** There can be no ques- 
tion in this case as to that relation having subsisted. The doctrine of Comyn, 
Dig. Covenant F,, applies only to those cases where, in consequence of the 
lessor's not executing, the tenant has not entered; and nothing further has 
been done. In Soprani v. Skirrow(k), it did not appear that the lessor had 
executed the indenture, nor was it even averred that he had demised. It did 
not appear that any term was created, or that the lessee had ever entered. 
The position, as laid down in Comyn's, Covenant, F., appUes only to depen- 
dent and implied covenants; if the estate from which they arise is void, they 
become void also; but it is otherwise in the case of a covenant to farm pro- 
perly, as in the present case, which is independent of the demise, and on 
which no other person could sue but the plaintiff. Waller v. Dean and Chapter 
of Norunch(t\, 



Exchequer, 



Cardwell 

V, 

Lucas. 



Cresswelly in reply. — ^The authorities cited do not in any way touch the ar- 
gument for the defendant. The real question is, is the plaintiff the reversioner? 
When defendant first entered, he was mere tenant at will. The reversion on 
that tenancy was in the lessor. He could not have two reversions; one expec- 
tant on the estate at will, and the other on the term of eleven years. To what 
reversion were the covenants annexed? They cannot be disannexed after- 
wards. No doubt if land be occupied from year to year for several years, the 
landlord may distrain for several years* arrears, and avow as on a demise for all 
that time; but that does not apply to the case of a prospective demise. 
[Parke, B. — ^The object there is to keep up the landlord's right to distrain 
under the stat. 8 Anne, c. 14, as otherwise he would lose it at the expiration 
of six months.} The argument for the defendant is that the plaintiff is not 
the reversioner. Even admittitting the estoppel, that does not make the 
plaintiff the reversioner. Suppose the tenant had given notice to quit, and 
left the property, at the termination of any one year, what reversion would the 
plaintiff have had? He could not have had a shifting reversion. 

Cur, adv, vult. 

Lord Abinger, C. B., (after stating the pleadings.) — ^To entitle the plain- 
tiff to recover in this action, he must be the assignee of the reversion to which 
the covenants upon which he sues are annexed. If the lease had been signed and 
sealed by the original lessor, the term for eleven years would have been duly cre- 
ated, and the covenants would have been annexed to the reversion expectant 
thereon, which reversion would in that case have duly passed to the present plain- 
tiff, and he would be entitled to the judgment of the Court; but as the lessor did 
not execute the lease, the covenants in the lease are either void, as the lease itself 
on which they are founded was never carried into effect, according to the case of 



(g) 2B &Adol. 822. 
(A) Yelverton, 18. 



(i) Owen, 136. 



Lucas. 
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Exchequer. Rose V. Poulton(k); or, if the covenants were independent of the lease, 'they 
^ ""^^"^ "^ould be annexed, not to the reversion vested in the present plaintiff, but to 
V. the reversion on the tenancy at will, which determined on the death of 

Mr. Hodson, the original lessor. No tenancy from year to year was created 
by the instrument of demise; and though such a relation may have subsisted 
afterwards, these covenants could not have attached to the reversion expectant 
thereon. The judgment of the Court, in any view of the case, must therefore 
be for the defendcmt. 

Judgment for the defendant. 

{k)2B.Si Adol. 822. 



Owen v. Waters. 

A dedaration^^ 4 ggUl^pgjrp ^^ ^ ^^ ^£ exchange (by drawer against acceptor,) payable 

change payable four months after date. The declaration was in the form prescribed by 

after "ate^need *^® ^^® °^ Trinity Term 1 W. 4. containing the words, which period has now 

not aver that elapsed, and was entitled 25th of October, 

elap»S"bcfore Bemurrer, assigning for cause, that it did not sufficiently appear that the 

the commence- bill had become due before the commencement of the suit ; but that, instead 

■uit' ?f it «utc ^^ stating " which period has now elapsed," it should have averred, " which 

" which period period had elapsed before the commencement of this suit. 

elapsed,'* that 

it sufficient. Chadwicke Jones, in support of the demurrer. — ^The suing out the writ is now 

the commencement of the suit. The four months may have expired before de- 
livering of the declaration, though after the writ was sued out. In Abbott v. 
Aslett(a), the Court refused to set aside a demurrer on this ground as frivo- 
lous, and recommended the plaintiff to amend his declaration. 

Addison, contrct. — ^That case is only an authority that this demurrer is not 
frivolous. This declaration is strictly in conformity with the rule, which was 
meant to apply to all the courts. In the Common Pleas, the declaration was 
never the commencement of the action — ^the writ was always so considered ; 
and in the other courts also, when the proceedings were by original. Inde- 
pendently of these rules, the declaration is sufficient without this averment. 
Supposing the demurrer-book made up, the real dates would appear. [Parke, 
B. — ^The date of the bill does not appear on the face of the declaration. Is 
there any presumption in law that a bill is drawn when dated .^ In Coxen v. 
Lyon (b), Thompson, B., held the variance not to be fatal where the date of a bill 
appeared to be different from the day on which it was alleged to have been 
made.] Primd facie, it must be taken that a bill bears date the day it is 
drawn. Bayley on Bills, 308, citing Hague v. French (c). Hunt v. Massey{d) 
is also an authority to this effect. It would therefore appear that the time had 
elapsed before the action was commenced, and it would be enough, if nothing 

(a) 1 Mee. & W 20.9. (c) 3 Bos. & Pul. 173. 

(6) 2 Camp. 307 (n.) {d) 5 B, fc Adol. 902. 
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appeared to the contrary. Lee v. Clarke {e), Pugh v. Robin8on(f). It is not 
necessary to aver expressly that the bill was due. [Parke, B. — ^The old form 
always stated the date of the instrument. I never drew a declaration without 
stating that the bill was due before action brought. We are now to take 
notice of the date of the writ. If we eissume the date of the writ to be the 
date of the declaration, there is no difficulty. Lord Abinger, C. B. — It comes 
to this, whether it must appear with certainty that the cause of action had 
accrued before the writ was sued out, or whether it may be left in ambiguoJ] 
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Exchequer. 



OwEir 

V, 

Waters. 



C Jones in reply. 



Cur» adv. vult. 



Lord Abinger, C. B. — There was a case of Owen v. Waters argued in the 
course of this term before my brothers Parke, Alderson, Gumey, and myself. 
The case turned on two questions; first, whether the day on which the bill 
bore date was to be taken to be the day on which it was stated to have been 
made; and, secondly, whether it sufficiently appeared upon the face of the 
declaration that the bill was due before the time when the action was com- 
menced. The Court have looked into the cases that were cited on the argu- 
ment, and we think Mr. Addison was correct in his mode of stating the form 
of pleading; and, first of all, they will not sanction any proposition that the 
right of action should be shewn to have accrued at any time prior to its com- 
mencement, except it appears from the declaration itself. In other words, the 
Court does not look out of the declaration in order to see whether the action 
was commenced before the declaration was filed. To illustrate this, we have 
only to look to the form of pleading in respect of the Statute of Limitations. 
If you plead the Statute of Limitations, it always applies to the declaration ; 
and the plaintiff replies, and shews the writ was sued out before. If it appears 
on the face of the declaration, that the action was commenced, and the first 
writ sued out before such right of action had accrued, that would be wrong; 
but you are not to intend that, to make a declaration bad. We also think, that 
though it may be true that you may offer any evidence to shew the truth 
where it is said that a bill is made to appear dated unfairly — to shew that it 
really was dated on a particular day, yet, so long as that remains without ex- 
planation, we may fairly suppose the bill bears date the day on which, in the 
declaration, it is stated to be made. Therefore, on both grounds, it appears 
to us that the declaration is good, and that the defendant has no ground of 

demurrer. 

Judgment for the plaintiff. 



(e) 2 East, 338. 



(/) IT.R. 116. 



Wells v. Giles. 



A SSUMPSIT on a bill of exchange, with a count for goods sold and it is too early to 

delivered. Pleas.^-To first count, that the bill was not due at the time }*""* * ^^^^h\ 

of commencing the action; and to second. Non-assumpsit. a bill of ex. 

Replication, — To first plea, that the bill had become due before, &c. it^iTfuffidentin 

At the trial heforft^Bollandy B., it appeared that the bill in question became such a case to 

plead that the 
bill was not due at the time of eommffncing the suit; 
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Bmehequer due, October 4th, and that the writ was issued at 4 o'clock in the afternoon 
Wells ^^ ^^^ ^^7* ^^ j^^ found for the defendant on the first count. 



r;. 

Giles. 



Hoggins, by permission of the learned judge, moved to enter a verdict for 
the plaintiff. The defendant should have pleaded that the bill became due on 
the 4th, and that he had the whole day to pay it in. 

Per Cur, — ^The meaning of the plea is, that the plaintiff had no cause (rf 
action before he sued out his writ : when the writ was issued his right of 
action was not complete. 

Rule refused. 



M'CuNE V. Smith. 

¥? *^h '^*dij'' ^^LLY obtained a rule for the master to review his taxation, he having 
chequer, it U refused to allow the costs of passing the record. It appeared that no- 

diaor^onary ^^e of trial had been given on the 4th, for the second sittings in Term, the 
to allow the 22nd. The record was passed on the 9th, or 10th, or 11th; a summons was 
Sie*fwoffr*Sf *®^®^ out to stay proceedings on payment of debt and costs. It did not 

the Common appear that the plaintiff had any intimation of what the defendant meant to do. 
Pleas it may 
be passed im« 

mediately on Barstow shewed cause in the first instance, and contended that it was in 

issue joined. 

the discretion of the master, upon a review of all the facts of each particular 

case, whether the attorney was justified in incurring these costs. Unless this 

rule is laid down, a plaintiff will be entitled to pass his record immediately on 

issue being joined. 

KeUy was heard in support of the rule. 

Lord Abinger, C. B. — We will speak to the judges of the other courts, as 
it is of importance that such a point of practice should be settled. 

On a subsequent day, his lordship stated the rule to be, that in the King's 
Bench and Exchequer, it was discretionary with the master to allow these 
charges, but in the Common Fleas, the record might be passed immediately 
that the issue was joined. 

Rule discharged. 



Marstow V. Hales. 

A writ of error f\^ a motion to charge defendant in execution, Wordsworth objected that 

deasfi^m^the^ * ^^^ ^^ error had been sued out, and a notice of the allowance of it 

time that no- duly served. 

tice of iu allow- ^ 

anca is given ; 

e?ep though it Petersdorff, in support of his motion, contended, that a writ of error did not 

not*sta§ngtliJ act as a supersedeas unless it complied with the rule of court, Hilary Term, 
ground oiWrdh 
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4 W. 4. No. Bp recpuxiiig die grounds of error to be stated, which did not Exchequer, 

appear to have been done in this case. m arstow 

V. 

Per Cur, — ^The proper course for the plaintiff will be, to move to quash the Hales. 
writ of error ; nothing can be done until that is set aside. 

Remanded. 



Lewis v. Jones. 

^ V. WILLIAMS, obtained an interpleader rule on behalf of the sheriff The Ccmrt, in 

of Carmarthen, calling upon the execution creditor and claimant to come terpleader rule^ 

into court, and state their respective claims. It appeared that a /. /a. was ^*'®^;J^|"***" 

sent to the sheriff with the indorsement, levy, &c. " The defendant resides did not appear, 

on or occupies the farm, lands, and premises of and in the parish of Ber- ^^^^^^^ Se 

thelay, in the coimty of Carmarthen, the stock, crop, and effects whereof, the right to try an 

plaintiff insists to belong to the said defendant." The sheriff seized the iheriff^ to Us 

growing crops in consequence. The execution creditor did not appear. having Ijwn^ 

guilty of mil* 
conduct, but 

Chilton, for the claimant, contended that the sheriff was not entitled to the nottobringan 

action of tr€8« 

assistance of the court, as it did not appear that he had made sufficient inquiry pass for the 
as to the nature of the claims set up. Bishop v. Hinkman (a). And had more- ^^'ifthe plaintiff 
over been guilty of great negligence and misconduct in conducting the seizure, gives the sheriff 
That at all events the claimant ought not to be barred from suing the sheriff actions as to* 

for any misconduct. seizing pro- 

•^ perty, he will 

DC liable to an 

E, V. Williams — ^The court will bar both parties, as against the sheriff, by JJl**of thecal 

ordering the goods to be delivered over to the claimant. The execution ere- owner. 

ditor, by directing the sheriff to levy on certain goods, made him his agent. 

The claimant must therefore sue the execution creditor. [Parke, B. mentioned 

a case where the goods were ordered to be sold and the money paid into 

court, and it was held that both parties were bound by the form of the rule.] 

Lord Abingbr, C. B. — If the execution creditor has given any improper 

directions, he ought to be liable for whatever mischief may result from them. 

If the sheriff has been guilty of any misconduct, he ought to be liable for 

that, but not in trespass for the original seizure. 

Rule absolute. 

The execution creditor to be barred as against the sheriff; the goods to be 
restored to the claimant; the claimant to be barred from any action of 
trespass against the sheriff, but to be allowed to try an issue against him if 
he pleases — ^whether he has sustained any damage in consequence of any 
misconduct of the sheriff in and about retaining the seizure — and also to be 
allowed to bring an action against the execution creditor for directing the 
sheriff to levy on the goods. 

(a) 2Dowl. 166. 



3i2 



TERM REPORTS in thb EXCHEQUER. 



Exchequer, 



Shillibeer V. Glyn, Baronet, and others. 



Declaration 
Btated that 
plaintiff paid 
money to de- 
fendant in 
LonSUm^ihBi he 
mi^ht cause it 
to be repaid to 
him at JVbr- 
thampton on a 
certain day ; 
that defendant 
received the 
money, and in 
coniideration 
of the premises 
promised to 
cause the 
money to be 
paid to the 
plaintiff at 
Northampton* 
Held^ to dis. 
close a suffi- 
cient conside- 
ration. 



A SSUMPSIT. — The declaration stated that the defendants were co-partners 
in banking and exercised the trade of bankers in London ; that the 
plaintiff was the owner of coaches, &c. running in and about London and 
other places, and in the habit of attending markets and fairs for the sale of 
horses ; that on the 31st of March, 1834, the plaintiff, being about to proceed 
from London to a fair at Northampton, to be held on the 5th of April, paid 
into the defendant's banking-house in London, £650, in order that the defen- 
dant might cause that sum to be paid to the plaintiff or his order at Nor- 
thampton, on the 5th of April ; that the defendants received the said sum from 
the plaintiff, for the purpose that they might cause the said sum to be paid to 
the plaintiff or his order at Northampton: and thereupon, in consideration of 
the premises, the defendants promised the plaintiff that they would punctually 
cause the said sum to be paid to the plaintiff or his order at Northampton, on 
the 5th of April. 

Breach — ^That although the plaintiff confiding, &c. did go to the fair at 
Northampton, for the purpose of purchsising horses, the defendants did not, 
though requested, pay or cause to be paid, the said money or any part 
thereof to the plaintiff or his order at Northampton, at the time so agreed 
upon, stating special damage in inability to buy horses, and expense in tra- 
velling and servants, and being obliged to buy inferior horses at higher prices. 
General demurrer — ^The point stated in the margin that the declaration 
shewed no sufficient consideration for the alleged promise. 



Manning, in support of demurrer. — ^The declaration here discloses no suffi- 
cient consideration. The defendants were gratuitous bailees, and therefore 
only liable for gross negligence. In Doorman v. Jenkins (b), where the bailees 
were gratuitous, the verdict for the plaintiff was held to be right, on the 
ground that the facts of the case amounted to gross negligence. Coggs v. 
Bernard (c). Shells v. Blackboume (d), Dartnall v. Howard (e), Whitehead v. 
Greethan(f), The only objection to this rule is, where, from the character 
in which the party acts, any particular knowledge or care is necessarily 
implied. [Lord Abinger, C. B. — If the defendant received the money as 
voluntary bailee, he is bound to use ordinary care, and an express promise is 
here alleged.] The mere deposit could not be a sufficient consideration for 
the promise here stated, as it would include a loss by robbery of the mail. 
[Lord Abinger, C. B. — Is there no detriment to the plaintiff by leaving the 
money in the defendant's hands } The declaration in fact says, in consideration 
of plaintiff's depriving himself of his money, defendant promised to repay it 
to him at Northampton,^ The money was left for the plaintiff's benefit. 
[Parke, B. — One delivers and the other receives for a specific purpose. In 



(b) 2 Add. & Ellis, 250. 4 Nev. Sc Man. 
170. 
(e) 2 Lord Raymond, 909. 



(d) 1 H. Bl. 168. 

(e) 4 B. It Cr. 345. 
if) M'Cl. k Y. 205. 
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consideration of the delivery by the plaintiff^ the defendant promises : a re- 
quest is only necessary where the consideration is executed.} The conside- 
ration is executed here, and must therefore be connected expressly with the 
subsequent promise. Hayes v. Warren (g), where the judgment was reversed 
in error because no request of the defendant was stated, the consideration 
being a past one. West v. West (h), Oliverson v. Wood(i), Cottor v. West- 
cott (k). IParke, B. — If the words imply a promise to pay at all events, that 
is a sufficient contract. The case resolves itself into a question, what the 
words really mean. Did the defendant contemporaneously promise to pay at 
all events ? if so, it is sufficient. If the promise was merely to forward, a 
subsequent promise would not be sufficient.] The plaintiffs should state as a 
consideration a contemporaneous positive promise. [Lord Ahinger, C. B. — 
Does not this amount to an actual agreement between the parties ?] This is 
no part of a banker's business. Sims v. Bond {I). 



Exchequer, 



Shillibeer 

V. 

Gltk. 



The Court suggested that the plaintiff had better amend by inserting that 
the money was deposited at the request of the defendant, which Barstow 
declined. 

Barstow, in support of the declaration. — ^The consideration here stated is 
sufficient. The money is paid into the bank in order to be transmitted to 
Northampton, and is received for that express purpose. It is laid down in 
Wheatley v. Lowe (m), that if A. accepts money from B. to deliver it over to 
C, the acceptance of the money is a good consideration to charge him in 
assumpsit at the suit of B. upon a promise to pay the amount to C. ; this case 
is recognised in. Jones on Bailments, p. 51. [Parke, "Q. — ^Your argument is, 
that unless an express agreement to pay at all events could be proved, you 
ould not recover on the general issue.] Certainly. 

Manning, in reply. — ^The only question is, whether the acceptance by the 
defendant of money not at his own request, is a sufficient consideration for a 
promise to pay at all events, 

Parke, B. — Upon the authority of the case of Wheatley v. Lowe, I am of 
opinion that this declaration may be sustained. Upon the plea of the general 
issue, the plaintiff must prove an express undertaking on the part of the 
defendant to guarantee payment at Northampton, or he cannot succeed. Should 
it appear upon the roll in Wheatly v. Lowe, that the consideration and promise 
are not correctly laid in the report, the defendant can move in arrest of 
judgment. 

Leave to withdraw demurrer and plead, on payment of costs. 

Some questions having arisen during the argument as to the form of action in 
Doorman v. Jenkins; it was found in one report to be stated to be an action 
on the case for negligence, and in the other to be an action of assumpsit. 



(g) 2 Str. 933. 

(A) IRoU. Abr. 11. 

(i) 3 Lev. 366. 



1 Vin. Abr. 279. 



(k) 3 Buls. 187. 

(/) 5 B. & Adol. 389. 

(m) Cro. Jac. 667. 
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^tSJS!::!'- Heale v. Curtis. 



If itraebe lUfELLOR shewed canse against a rule for judgment as in a case of a 

^ralcation after nonsuit. — ^This application is too early ; issue was joined in the vacation 

Easier Term, ^fter Easter Term, and no notice of trial has been given. Winarove v. 

and no notice of --.,,. o ^ 

trial given, Hodson (a) . 

it is too early 

to apply for 

jodgmentasina Th)ma8, contrcL, cited WilUams v. Edwards (fi). 

case of a nonsuit 

in Michaelmas ^^rm i-ii-* i_ ^.i. 

Term, where Abinosb, C. B. — That was a country cause which this is not shewn to be. 

ip^^tit TTiiB appHcation is too early. ^ , ^. t. ^ uu ^ 

is a country Rule discharged with costs. 



cause. 



(a) 2 Dowl. P. C. 379. (6) 1 Cr. M. Ic R. 683. 



Hobby and another v. Pritchard. 

Where busi- /^HANDLESS obtained a rule to shew cause why a judge's order for 

an^ttomey*fo7 referring the bill of the attorney for the plaintiffs in this action to the 

two Dersons master for taxation should not be set aside, the order being made on the 

cannot' be re- undertaking of William Hobby alone. Finehett v. Horn (a), 
ferred to the 

application Addison shewed cause. — ^Where the retainer is joint, the Court or any judge 

and undertak. ^^y make the order for taxation on the application and undertaking of 
them only. either of the parties. The stat. 2 G. 2. c. 22. s. 27, enacts that no attorney 

thCT aTacdmi *^*^ ^^^ ^^ ^ ^^ ^^^ ^^^' ^' ^"^ ^® expiration of one month after he 
pending on the shall have delivered to the party or parties to be charged therewith, a bill of 

diffoenca ^^ ®^^^ ^^^^* ^^'* ^^^ ^^^^ upon application of the party or parties chargeable 
by such bill, or of any other person authorized in their behalf unto the Lord 
Chancellor, or unto a judge or baron of any court in which the business shall 
have been transacted ; and upon the submission of the said party or parties, or such 
other person authorized as aforesaid, to pay the whole sum that upon taxation 
of the said bill should appear to be due to the said attorney, &c. ; it shall be 
lawful for any judge, &c. to refer such bill to be taxed by the proper o£Ecer, 
and upon the taxation of such bill the party or parties shall forthwith pay to 
the said attorney the whole sum so found to be due, &c. The language of 
the statute clearly makes a difference between the party paying and the party 
giving the undertaking; in the latter case an agent is sufficient. Here, Hobby 
acted as the agent of his co-plaintiff, which is sufficient to satisfy both the 
words and spirit of the statute. The retainer being joint, the liability is also 
joint. A payment on account by one of these plaintiffs would be sufficient to 
take the case out of the operation of the Statute of Limitations as to both. 
The plaintiff has no other mode of obtaining a taxation of his attorney's bill 
in the event of any collusion between such attorney and his co-plaintiff. 

(a) 2 Camp. 277. 
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]_Lord Ahinger, C. B.— In that case, upon a special application, the Court Bxehequir, 
might perhaps interfere on the ground of fraud, but nothing of the kind is Hobbt 
shown to exist here. Can this at the utmost be any thing more than a part- _ ^- 
nership? and it is clear that a partner cannot even bind his co-partners 
by deed, much less make him Hable to an attachment.] The Courts have 
a common law jurisdiction over attomies to order their bills to be taxed in their 
discretion. [Parke, B. — ^The common law jurisdiction of the courts in these 
matters is now somewhat exploded.] It certainly has been doubted in some 
recent cases. In Nelson v. Postan (b), this court held that a baron at 
chambers might in his discretion dispense with the undertaking to pay what 
should be found to be due. The same was held in Wilson v. Gutteridge (c), 
although the more recent case of Bagley v. Kentish (d), has thrown some 
doubt on these decisions. \Parke, B. — If an action were pending it might 
be different;] 

Cbandless, contrci, was stopped by the Court. 

Alderson, B. — Can you persuade the Court to give the attorney less 
security than he has by the statute ? The point is quite clear. 

Rule absolute. 
(b) 2 Cr. & J. 370. (c) 3 B. & Cr. 158. (rf) 2 B. & Ad. 411. 



Dawson v, Macdonald. 

A SSUMPSIT. — Indorsee against acceptor of a bill of exchange. The In «n action on 

defendant obtained an order for inspecting the biU upon an affidavit chanse, the 
that he beheved the acceptance to be a forgery ; having accordingly inspected sufficiency of 
it, he obtained an order to plead, 1st, that he did not accept ; 2dly, and put in iitue by 
3dly, pleas denying the drawing and indorsing ; and 4thly, that the bill was Jjjlj'^p'ljli^ 

not duly stamped according to the provisions of statute 3 & 4 W. 4. c. 97, s. 17. and the Court* 

will not allow 
, a diBtinct plea 

Hum/ret/ obtamed a rule to strike out the fourth plea, as the correctness of that the stamp 
the stamp was put in issue by each of the previous pleas. " iniufficicnt. 

R. V. Richards shewed cause, and tried to distinguish this from cases under 
the general Stamp Act. 

Parke, B. — ^This is clearly a defence under non accepit. If the instrument 
is wrongly stamped it cannot be given in evidence. 

Rule absolute. 
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£jcj2«f^. Putney v. Swann. 



^nw?ll'*^m*^jf ASSUMPSIT. The first count in the declaration waa on a bill of exchange 
be taken u by the payee against the acceptor; the second, on an account stated. 

who?e*dedara- "^^ defendant pleaded that he did not accept the said bill of exchange in the 
tion. If such said declaration mentioned ; — not pleading at all to the second count. 
ai»wertoone Special demurrer — assigning for cause that the plea did not answer the 

count of a dc- whole declaration, 
daration, the r ' j 

proper coune ia Jotnaer. 
to aemur ipe- 

^* Francillon, in support of demurrer. — ^This plea must be taken to be pleaded 

to the whole of the declaration, by the 9th rule, Hilary Term, 4 W. 4 ; — " In a 
plea intended to be pleaded in bar of the whole action generally, it shall not 
be necessary to use any allegation of actionem non, or to the like effect, or any 
prayer of judgment; and all pleas pleaded without such formal parts as 
aforesaid shall be taken, unless otherwise expressed to be pleaded in bar of the 
whole action." [Parke, B. — ^That rule has no application to this case; the 
distinction there is between pleas in bar of the action and the further mainte^ 
nance of the action,'] On the authority of Worley v. Harrison (a), the plea 
is bad, as not answering the whole declaration. It is not pleaded with any 
restriction, and must therefore be taken as pleaded to the whole dedaration, 
to which it clearly is no answer. In 1 Williams' Saunders, 28 (n.) 3, it is 
laid down, " If a plea begin with an answer to the whole declaration, but in 
truth the matter pleaded is only an answer to part, the whole plea is bad, 
and the plaintiff may demur." In Vere v. Goldsborough (b), where, to a 
declaration similar to this, the defendant pleaded that he did not accept, and 
that he did not account, without confining his pleas to the respective counts, 
upon which the plaintiff signed judgment, no rule having been obtained to 
plead several matters, Tindal, C. J. said, " I think the plaintiff should have 
demurred specially, and not have taken upon himself to sign judgment. The 
defendant has fallen into a breach of the rules of pleading rather than of 
practice. The question might have been raised on special demurrer." The 
proper course has therefore been taken in this instance by demurring spe- 
cially. 

Chadwicke Jones, contra. — ^The case of Worley v. Harrison is not in point. 
This plea does not profess to answer the whole declaration ; it expressly says, 
the ** said bill in the declaration mentioned," and there is but one bill ; it is a 
good answer to that part of the declaration to which it applies, namely, the 
first count; and as to the second count, the plaintiff should have signed 
judgment. 

Francillon in reply. 

Lord Abinger, C. B. — ^This plea must be taken to be pleaded to the whole 
declaration, as nothing is stated to confine it to either count ; the plaintiff, 

(a) 3 Adol. & Ellis, C69. {b) I Bing. N. C. 353. 
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therefore, could not have signed judgment. It is clear that the plea gives no Exch^-ver. 
sufficient answer to the whole of the plaintiiff's demand. Judgment must putney 
therefore be given for the plaintiff. »• 

SWAKN. 

Parke, B. — ^The rule of court has been misunderstood. It is only meant 
to apply to the difference between pleas in bar of the whole action, and those 
in bar of the further maintenance of the action. All are now taken to be in 
bar of the action unless the contrary is expressed. 

Alderson, B., and Gurnet, B., concurred. 

Judgment for the plaintiff. 



Clark v. Chamberlain. 

nr ROVER for certain goods and chattels, to wit, two anchors, two hawsers. The woHr left 

and two cables, &c., the property of the plaintiff. Pleas — ^first, not ^^^\^2*q\ 

guilty ; secondly, eis to the said goods in the declaration mentioned, except as c. 75, ». 1, do 

to one anchor and one hawser, that the plaintiff was not lawfully possessed, as articles attach- 

of his own propertv, oftheffoods and chattels in the declaration mentioned, ed to a vessel, 

*^ • ° . • i_ • although no one 

or any of them, modo et formd ; thirdly, that before the time of the commit- be left in charge 

ting of the grievances in the said declaration mentioned, in respect of the said wf*^^*"* 
anchor and hawser, parcel, &c., the said anchor and hawser had been and were p.iblic officer 
parted with, and left by a certain ship or vessel of the plaintiff, on a certain [he^'ie^n*tion of 
coast of this kingdom, to wit, the coast of the county of Essex ; and being which wrr not 
separated with and left thereupon, had been and were taken up, and taken "iSfctof Paflia-** 

possession of at sea, on the said coast, by one Thomas Mills and other persons, "^*=n^ a"d re- 

, lused to irive 

who thereupon afterwards, and upon and after their arrival at a certain port them up lo the 

in the said county of Essex, to wit, the port of Colchester, being the port at owner without 
which they first arrived with such articles so found as aforesaid, and before the salvage, Held^ 
committing of the said grievances as to the said anchor and hawser, parcel, &c., S* a conversion, 
to wit, on the day and year aforesaid, according to and in pursuance of the 
provisions of a certain statute, passed in the session of parliament held in the 
first and second years of the reign of his late majesty. King Geo. 4 ; and in 
such case made and provided, duly delivered the said anchor and hawser into 
and deposited the same in the proper place appointed by the Right Honourable 
Henry Viscount Maynard, then and still being vice-admiral of the said county 
of Essex, and maritime parts thereof and to the same adjoining, as such vice- 
admiral as aforesaid, for safe custody until the same should be claimed by the 
owner or owners thereof, or his, her, or their agent or agents, and the salvage, 
together with such other charges and expenses as are in the said act directed 
to be paid in respect of such articles, should be paid by him or them, or security 
given for the payment thereof to the satisfaction of the salvors thereof. And 
the defendant further says, that Charles George Parker, Esq., being then and 
still deputy of the said vice-admiral in his said office of vice-admiral as afore- 
said, and the defendant being then and still the agent at and for the port afore- 
said, of and for the said Charles G. Parker, in his said office of deputy vice- 

VOL. II. Q 



218 TERM REPORTS in the EXCHEQUER. 

E9:chequer. admiral as aforesaid; the defendant, as such agent as aforesaid, did thereupon 
^2^^ receive the said anchor and hawser, parcel, &c. into the said place so appointed 
V, for safe custody as aforesaid, and had and kept the same there for the purposes in 

Chamberlain. ^^^ behalf aforesaid ; and the defendant says, that because the plaintiff being 
the owner of the said anchor and hawser, parcel, &c. hath not paid or offered 
to pay the salvage, and the said other costs and expenses of right payable in 
respect thereof as aforesaid, nor given security for the payment thereof to the 
satisfaction of the said salvors ; and that the salvage and such other costs and 
expenses as aforesaid, were and still are wholly unpaid and unsatisfied, nor 
hath any such security been given for the payment thereof as aforesaid; the 
defendant refused to deliver the said anchor and hawser, parcel, &c. to the 
plaintiff on his demand of the same, and hath hitherto kept and detained the 
same, and still keeps and detains the same mitil the salvage and the said other 
costs and expenses, of right payable in respect thereof, shall be paid, or secu- 
rity given for the payment thereof, to the satisfaction of the said salvors, which 
are the same supposed grievances in respect of the said anchor and hawser, 
parcel, &c. in the said declaration mentioned, whereof the plaintiff hath above 
thereof complained against the defendant, and this the defendant is ready to 
verify, &c. 

Replication to the last plea, de injurid. 

At the trial, before Lord Abinger, C. B., at Guildhall, it appeared that a brig 
called the Amore, went on shore on the coast of Essex, on the 22nd of March, 
within the limits of the vice- admiralty of Essex, On the 31st, two persons of 
the name of Mills, found the brig with her deck under water, and no one on 
board or near her. They took away the anchor and hawser among other things, 
and delivered them to the defendant, who was deputy vice-admiral of Essex, 
and deposited them in the admiralty warehouse, having previously made a 
report in the book kept by the defendant for that purpose. It appeared that 
the anchor and hawser belonged to the plaintiff, who had attached them to the 
brig for the purpose of saving her, and who at the time the Mills were carry- 
ing away the things from the brig, came to them and demanded the anchor 
Bnd hawser as his property. The Mills refused to deliver them up, stating 
that they had found them on the wreck and abandoned ; and the defendant, 
upon a subsequent application being made to him by the plaintiff, refused to 
deliver them up unless the salvage was paid, or security given for its payment 
The plaintiff had left the brig to carry away some goods, and intended to 
return to her again. The jury, under the direction of the learned judge, found 
a verdict for the plaintiff. 

Knox moved for a new trial, on two grounds. First, that the special plea 
which was framed in the first section of the stat. 1 & 2 G. 4, c. 75, was suffi- 
ciently made out in evidence ; and secondly, that nothing was proved amount- 
mg to a conversion by the defendant. He contended, on the first point, that 
the expression, articles left hy any vessel at sea, used in that section, applied to 
such a case as the present, where at the time the anchor and hawser were first 
found, there was no one near to take care of them, and that its meaning 
could not be confined to cases of absolute wreck. The defendant was, there- 
■ fore, justified in detaining them, according to the provisions of the statute 
until salvage was paid. As to the other point, the defendant was acting in 
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his capacity of public officer, with duties specified by the act of parliament, Exchequer. 

viz. — to receive all goods delivered to him, and keep them in safe custody until clark 

claimed by the true owner, and the salvage paid. It is no part of his duty to »• 

decide either as to the right of property in the goods, or the Uability to pay 

salvage ; by s. 7, that power is given to three justices in case of dispute. His 

refusal to deliver up the articles except on payment of the salvage, did not, 

therefore, amount to a conversion. A demand and refusal are only evidence 

of a conversion, and may be explained, by showing that there was lawful ground 

for the refusal by the defendant. Buller's N. P. 45. The defendant has merely 

the custody of these things by virtue of his office ; they were not taken with 

the intention to convert ; the possession was in the salvor. [Lord Abinger — 

The conversion arises from the refusal to give up.] In Alexander v. Southey (a), 

where goods of the plaintiff were carried to the warehouse of an insurance 

company, the key of which was kept by the defendant, who, on being applied to, 

refused to deliver them up without an order from the company, this was held 

not to amount to a conversion. [Lord Abinger — ^The difference between that case 

and the present is this : — ^there the refusal was not absolute; here the defendant 

assigns no reason, but refuses absolutely to give the things up to the plaintiff. 

Parke, B. — His proper course would have been, to have made inquiries, and 

to have refused to deliver up the articles until the justices had determined 

whether any thing was due.] 

Parke, B. — I am of opinion that there ought to be no rule. The defendant 
should have pleaded according to the fact, that the goods were brought to him; 
instead of that he has pleaded, that the anchor and cable were left at sea ; to 
be so within the meaning of the act, they must be detached from the vessel — 
here they were affixed. As to the plea of not guilty, if the defendant had 
said, I shall keep these things until the question is settled by the proper au- 
thority, there would not have been a conversion ; here, he demanded salvage. 

Alderson, B. — ^To support the defendant's argument, the words ** left at 
sea," must be taken as applying to all goods so found, whether derelict or 
not. The words of the statute clearlv will not bear this construction. 

Lord Abinger, C. B. — ^The anchor and hawser were attached to a vessel. 
The statute only applies to articles left ; the Mills committed something very 
like a felony, and the defendant, by refusing absolutely to give the things up to 
the plaintiff, rendered himself liable as adopting the acts of the party taking 
them. 

Gurnet, B., concurred. Rule refused. 



(a) 5 F. & ^Id. 247, 



Q 2 
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Exchequer, 



Ray v. Jones. 



To make an 
entry in the 
haml.writing 
of a person de- 
ceased, evi- 
dence, it must 
be proved not 
only to have 
been made in 
the regular 
course of busi- 
ness, but to 
have been made 
at the time it 
bears date or 
immediately 
after. 



A SSUMPSIT by indorsee against acceptor of a bill of exchange. Plea — 
payment. At the trial, before Lord Abinger, at Gruildhall, Goode, the drawer 
was called to prove payment to the plaintiff; and in order to shew the actual 
state of accounts between the parties, it was proposed to give in evidence an 
entry in a banker's book, in the handwriting of a deceased partner ; but it did 
not appear when the entry was made. The learned judge rejected the 
evidence, and the jury found a verdict for the defendant. 

Erie now moved for a new trial, on the ground that the evidence had been 
improperly rejected, as the entry was made in the ordinary course of business, 
and the party making it could have had no interest in the matter. D, d. Pat' 
tershall V. Turford{a), Dicas y. Poole (b), [^Parke, B. — In Doe v. Turford, 
many other facts concurred.] 



Per Curiam. — ^To make entries of this kind evidence, they must not only be 
made in the regular course of business, but it must be proved that they were 
made either at or immediately after the time they bear date ; nothing appears 
here to shew when this was made : that is fatal. 

Rule refused. 



<«) 3 B, & Add. 890. 



(b) I Bing. N. C. 649. 



Time bargaini 
in foreign stock 
are not illegal, 
either at com- 
mon law or 
under the Stock 
Jobbing Act, 
7 G. 2, c. 28. 



Elsworth V. Cole. 

A SSUMPSIT for money paid, &c. Plea — that the cause of action arose out 
of time bargains in stock. At the trial, before Lord Abinger, C. B., at 
Guildhall, it appeared that the action was brought to recover money paid by 
the plaintiff, a stockbroker, on account of the defendant, for time bargains in 
different foreign funds. The plaintiff obtained a verdict, the learned judge 
being of opinion, that there was nothing illegal in such a transaction. 



Sir W, Folletl, moved for a new trial. — If this Court supports the decisions 
of the Court of Common Pleas in Wells v. Porter (a) and Oakley v. Rigby [b] , 
imdoubtedly this verdict must stand. 

Lord Abinger, C. B. — ^We are not disposed to interfere with those 
decisions. Rule refused. 



(a) 2 Bing. N. C. 722, 2 Scott, 141. {h) 2 Bing. N^ C. 732; 2 Scott,'194. 
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Rex V. Sheriff of Middlesex. Exchequer, 

In the cause of Bartor v. Morgan. 

TTUMFREY ohtamed a rule to shew cause why the attachment against the An attachment 

sheriff for not bringing in the body, and all subsequent proceedings, Jg°"^*| ^^^ 
should not be set aside for irregularity. It appeared that the defendant was proceeding 
arrested early in the month of September, and the sheriff being ruled to return sheriff, in which 
the writ, made a return of cepi corpus on the 19th. On the 29th September, tlie affidavits 
the old sheriff went out of office, and an order of Mr. B. Bolland, dated October tachment aside, 
4th, to bring in the body, was served on the new sheriff, in which order the ''^'^."l^j*** 
word late sheriff was not inserted ; this order was made a rule of court, and an 
attachment obtained against the sheriff; and Humfrey contended, that the 
plaintiff had ruled the wrong sheriff, as the defendant was arrested by the late 
sheriff, and the present one had made no default. The Court being of this 
opinion, Erie, who shewed cause, objected that the affidavits and rule were not 
correctly entitled, as no attachment had actually issued against the sheriff, and 
he was consequently not before the court ; the affidavits should have been 
entitled in the cause. 

Humfrey, — ^The rule was obtained upon affidavits entitled both ways. It is 
impossible for us to know, whether an attachment has been issued or not. The 
sheriff is sufficiently before the Court, as soon as an attachment is granted 
against him ; this is a proceeding against him, and we must entitle our affidavits 
accordingly. 

Per Cur, — ^The rule for an attachment, is a proceeding against the sheriff, 
bringing him into contempt; as soon as that is granted, proceedings have com- 
menced against him; and the affidavits are, therefore, rightly entitled, and the 
order must be set aside as made on the wrong sheriff. The affidavits to set aside 
the order should have been entitled in the cause. 

Rule absolute without costs. 



Price v. Morgan. 

A SSUMPSIT. The first count of the declaration stated, that in considera- In awumpsit, 

tion that the plaintiff would send a pony to the defendant, and would sell oHhe declara- 

and dehver it to one Ward, the defendant undertook and promised the plaintiff ^{"" /'f *^^4 ^^*' 

that he was authorized by Ward to purchase it on his behalf; the declaration in consideration 

that the plain- 
tiff would send a pony to the defendant^ and consent to sell it to a third, promised that tie had 
authority from that third person to buy it on his account; the second count stated the defendant's 
promise to.be, to buy the pony himself: — Held^ that the action was in substance for the price of 
the pony, and that therefore it might be tried before the sheriff, under the 3 & 4 W. 4, c. 
42. 8. 17. 

Qii, Whether the Court will set aside a trial before the sheriff, upon the motion of the party 
at whose instance the writ of trial was obtained, on the ground that the action was not within 
the Stat. 
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£jtchtqii€r. 
Pet ex 

V. 



then avenred that he sent the pony to the defendant^ and was willing to sell it to 
Ward, but that the defendant had no authority from Ward to purchase it on 
his behalf. The second count stated the contract to be, that the defendant 
promised to purchase the pony. The third count was in indebitattis assumpsit 
for a pony sold and delivered. . The fourth was on an account stated. 

Plea — ^Non-assumpsit. 

The cause was tried before the nnder-sberiff of Herefordshire, and the 
plaintiff was nonsuited. 

Peacock obtained a rule to arrest the judgment, or set aside the proceedings, 
on the ground (a) that this was a case which was not within the stat. 3 & 4 
W. 4, c. 42, s. 17, authorizing the trial of certain issues befnre the sheriff. 



J, W, Smith shewed cause, on an affidavit that the judge's order for the 
issuing the writ of trial had been made at the instance of the plaintiff. It is 
contended, on the other side, that the contract set out in the declaration is not 
one that comes within the stat. authorizing trials of issues before the sheriff, 
as being a demand of unliquidated damages, and that therefore the proceedings 
before the under-sheriff were coram non judice; but if that be so, this form of 
application is improper; it ought to be to set aside the writ. But l^e 
plaintiff is not now in a condition to take l^e objection in any form, for it was 
at his instance the writ was sent to the sheriff, and therefore he cannot now 
say it was improperly sent. [Parke, B. — ^The substance of the demand is 
for the price of the pony.] It is a very different case from that of Watson v. 
Abbott (b), which was an action on the case for running down a vessel. 
Edge v. Shaw [c) is no authority in support of the rule. 

Peacock, contrct, — ^A purview of the whole clause of the stat. 3 & 4 W. 4, 
c. 42, s. 17, shews clearly that the intention of the legislature was, that it 
should apply only to liquidated demands, such the amount of which by the 
R. H. 2 W. 4, s. II., it is necessary to indorse on the writ. In Watson v. 
Abbott, and Edge v. Shato, the order for the writ of trial was obtained by the 
plaintiff. 

Parke, B. — I am of opinion that this action is, in substance, for the price 
of the pony, and therefore within the statute ; if not, I should hesitate when 
the plaintiff himself has obtained the writ, in granting a new trial, on the 
ground that the issue ought not to have been sent to the sheriff. The point 
arose in Watson v. Abbott, but does not appear to have been sufficiently con- 
sidered. It is unnecessary, however, to give an opinion on that, because, on 
the other ground, I think the case within the act. 



The other judges concurred. 



Rule discharged. 



(a) A rule was also granted on the ground 
of misdirection; but on shewing cause, it 
appeared that the only affidavit stating the 
facts that occurred at the trial, was made 
by the clerk of the plaintiff's attorney's 
iMndon agent, who was not present at the 
trial. The only^otes made contained the 
word " nonsuit." The Court hjdd clearly 



that such an affidavit was inadmissible as 
evidence of what took place at the trial; 
and they also said it was highly reprehen- 
sible in the under-sheriff not to have made 
a correct report. 

{b) 2 Cr. & M. 160. 

(c) 2 C. M. & R. 615. 
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Doe d. Threlfall v. Ward. '"^ ^"^^' 



nUTT moved for a rule to discharge a defendant out of custady, under the An action of 
Stat. 48 G. 3» c. 123, he having heen in prison more than twelve months, SfSSTthc** 
for the costs of an action of ejectment which were under 20/. He cited Doe v. Small Debcoa' 

' (a), as a decision of Patteson, J., that ejectment was within the stat. c/128. ' ' 
He stated that the other learned judge had come to a similar decision in a 
case not reported,, and that Coleridge, J., had ruled the same way at chambers, 
and his ruling had been coniirmed by the Court of King's Bench. 

(JowKng appeared to shew cause in the first instance, if the Court should 
consider the question open. Sed, 

Per Curiam (h). — ^We must follow the record, and the judgment is un- 
doubtedly for damages ; it cannot make any difference that the damages are 
assessed at a shilling. 

Rule absolute (c) . 

(aS 1 Dowl. P. C. 69. (c) This case overrules the case of Doe v. 

(i) Lord Abinger, C. B., Parke, B., Retinoids, 10 B. & C. 481. 

and Alderton, B. 



Baker v. Brown. 

^PHIS was an action on a mortgage-deed for recovery of the principal and Where plain. 

interest ; the cause was undefended, and, by mistake, the plaintiff's jj, j^' J^de- 
counsel took a verdict for the principal money only, and it was so entered on fended action, 

the judge's notes and on the record. for the principal 

of a morti^age 
debt without 
Petersdorff now moved to increase the amount of the verdict, by adding the interest, 

the sum due for interest, and cited a case in Grodbolt's Reports, where the fused to '*" 

Court increased a verdict, taken by mistake for single damages only, where '"S^*"® ^* 

the party was entitled to treble damages. Baldwin and Gwine's case, Godbolt, 

245. 

Per Curiam, — ^There the Court gave the finding of the jury its legal effect ; 
but here, we can do nothing more that set aside this verdict, and direct a new 
trial : we cannot amend the record in the absence of the other party. 

Motion refused.. 
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Excheqiter, 



Semhle^ where 
a catise is re- 
ferred, a ver. 
diet being 
taken subject 
to the certifi- 
cate of an ar- 
bitrator, that it 
it no objection 
to the certificate 
that it was 
made after the 
time of the re- 
turn of the ju''y 
process. 



Salter v. Yates. 

j^J&XZF obtained a rule to alter the entry of a verdict, which the master 
made upon the certificate of a surveyor, to whom the question (upon a 
building bill,) of the amount had been referred at the trial. 

Humfrey, in shewing cause, objected that the certificate was a nullity, it 
having been made after the time of the return of the jury process ; and the 
arbitrator being put in the place of the jury only, his authority was at an end. 
No order of nisi prius had been drawn up. 

Per Curiam. — It does not appear that any objection was made to proceed- 
ing on the reference on that ground. The object of a certificate is to save the 
expense of an order of nisi prius, and of an award. 

Rule absolute. 



No suggestion 
can be entered 
to deprive a 
plaintiff of 
costs, under the 
Middlesex 
Court of Re- 
quests* Act« 
unless the de- 
fendant resides, 
and the cause 
of action also 
arises, within 
the county. 



Bailet, Assignee of Callis, an Insolvent Debtor, v. Chitty. 

T\EBT for goods sold and delivered, and work and labour done by the in- 
solvent, and on an account stated between the insolvent and defendant. 

Pleas — ^first, nunquam indebitatus; second. Statute of Limitations; third, 
set-off. 

At the Middlesex sittings after last term, the plaintiff recovered a verdict 
for 1/. 19^. 9d., being l^e sum due to the insolvent for work and labour as a 
broker, in levying a distress at Richmond, in Surrey, and Is, damages; but 
failed, as to l^e residue of his demand, from lapse of time — ^the defendant was 
resident in Middlesex, 

Piatt obtained a rule to shew cause why a suggestion should not be entered 
to deprive the plaintiff of his costs, under the Middlesex Court of Requests' 
Act, Stat. 23 G. 2, c. 33. 

Miller shewed cause. — ^This application must fail, for three reasons : — ^first, 
the original demand was for more than 40*., although reduced by the 
Statute of Limitations being pleaded ; the plaintiff, therefore, could not have 
sued in the inferior court. This act has been held not to apply to a case 
where the claim was reduced by set-off. Jenkinson v. Morton (a) . Here the 
plaintiff certainly had good reason for suing for the whole amount due. The 
whole debt was actually in existence, though the remedy for enforcing it was 
barred by the Statute of Limitations being pleaded. It was his duty, as 
assignee, to get in all the debts due to the insolvent's estate ; and as this 
appeared to be a debt above 40^. by the insolvent's schedule, and he had no 
means of knowing that the Statute of Limitations would be relied on, it was 
his duty to sue for the whole amount in the superior courts. It is discretionary 



(a) 1 M. & W. 300. 
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with the Court to order a suggestion to be entered ; and where a plaintiff ap- 
pears to have had reasonable and probable cause, as in this instance^ the 
Court will not deprive him of his costs. Horn v. Hughes (6), Hersant v. 
Larkin (c). 

Secondly, the whole cause of action in respect of which the plaintiff re- 
covered, was not cognizable by the Middlesex Court, whose jurisdiction only 
extends to causes of action arising within the county, whereas this arose 
entirely in the county of Surrey. Tidd's Pr. 5 1 6, 9th ed. Harwood v. Lester (d). 
Smith V. 0*Kelfy (e), Welch v. Froyte (/), Tubb v. Woodward {g). 

Thirdly, the plaintiff in fact recovered more than 40^. reckoning the debt 
and damages together. 
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Exchequer, 



Bailet 



V. 



Chitty. 



Piatt, contrd., — ^The ground of the action was the contract, which was made 
within the jurisdiction of the inferior court ; it is immaterial where the breach 
took place. The defendant was resident in Middlesex, and therefore liable to 
be summoned. {Parke, B. — ^But was he liable to be summoned for this debt?} 

Parks, B. — To enable a party to sue in this court, not only must the de- 
fendant reside, but the cause of action must arise, within the jurisdiction; 
here the work, for which this action is brought, was performed in the county 
of Surrey. 

Rule discharged. 



(6) 8 East, 347. 

\c) 3 Brod. k B. 257. 

(d) 3 Bos. & P. 617. 



(e) 1 Bos. & P. 75. 
(/) 2 H. Bl. 29. 
(g) 6 T. R. 175. 



Shane v. Spade. 



A N objection was taken to the affidavit of justification of bail in this, which Bail, in a town 






was a town cause, for not stating where the property was situate. 



cause, may jus- 
tify in person, 
althou^n their 
affidavit of jus- 
Humfrey, in support of the bail, stated that they attended to justify in tification is 

^ insufficient, 

person. uwumwcuv. 



Butt cited the case of Penson's Bail (a), where Patteson, J. held that bail 
attempting to justify under the new rules, and not complying with them, 
cannot resort to any other mode. Those were country bail. 

Per Curiam. — ^The plaintiff may oppose these bail without the risk of costs, 
in case he fails ; but if they appear in person they may justify. 

The bail justified. 



(a) 4 Dowl. P. C. 627. 
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^,!^'^- Bolton v. Johnson. 



AplaintiffhaT- JDUTT Greeted to the bafl in this cause being opposed^ on the ground 

bene ette^ and that the plaintiff, having obtained a judge's order to join in demurrer^ 

**^*Id"'^* ***** ^^ waived any objection to the bail. The plaintiff declared de bene esse; 

join in demur- to this declaration the defendant demurred ; and the plaintiff, after attempt- 

poMole^defen- ^^ ^ ^^ *^*^® *^® demurrer as frivolous, obtained a baron's order to join 
dimt^t bsiU in demurrer. 

Steer contended that, as the bail came to justify, they might be opposed by 
the plaintiff. 

Per CWrtaiii.-^The defendant is already in court, and the plaintiff has asked 
for time to answer. The bail cannot be called on to justify, nor can they be 
opposed. 



M'DowALL V. Lyster. 

The Court will QEWELL moved for leave to add a plea, that the banker's cheque upon 

SSne*f ^^mS- which this action was brought, was drawn more than fifteen miles from 

inghu expired, the place where it was payable, and was falsely dated, contrary to the pro- 

dant[ in^^' visions of the stat. 9 G. 4, c. 49, s. 15. The time for pleading had expired. 

action on a 

a ^Vh^H^nff ^^ Curiam, — If the defendant wished to raise the question, he ought to 

that he exe- have denied making the check. He has knowingly executed this instrument 

cheque in con. ^^ <^ illegal manner, and now calls upon the Court to assist him in de* 

travention of feating it. 

T^'l^lt R'Je refused. 



Cox V. Salmon. 

A demand of QHEE moved for an attachment for non-payment of costs. The master's 

Museby the^* o/foca^tir did not direct the costs, which were costs in the cause, to be paid 

plaintiflTs to the plaintiff's attorney; and the officer of the court was doubtful whether a 

ficient^to obt^ demand, by the attorney, was sufficient* 
an attachment, 

master^! aUoca^ P^ Ctirwm.— The attorney has authority to receive the costs in the cause; 
^rl^^ "*^*t *^^ ^ demand by him is, therefore, sufficient, without any express declaration 
be paid to him. to that effect by the master. 

Rule granted. 
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The Attorney-General v. Parsons. Exche^er. 



TNFORMATION of intrusion on the wastes of the Crown within the manor In an infomui. 
of Iscred, in the county of Radnor, In Trinity Term, the attomey*general ^^ ^^fh^ aJowii 
prayed that the information might be tried in the county of Hereford, on an may Xkj the 
affidavit, stating, that a fedr trial could not be had in the county of Radnor, roumy "and ^ry 
where the venue was laid, and that there were not forty-eight persons within >t >n * different 
that county qualified to serve as special jurors. He cited Rex v. Webb (a), to that in which 
shew that the Crown may select its own county, and lay the venue thus, " In {JjjV*""* ^ 
the county of Radnor, to wit, in the county of Hereford" He also cited The title of 
Manning's Exchequer Practice, 179, where it is laid down, that, in an infor- 5i*ri^''^£t}SJ2t 
mation of intrusion, the Crown may lay the venue in any county; but he ad- a previous in- 
mitted that he had been unable to find a precedent of any such application as 2l"hough*the*' 
the present, namely, that the trial might take place in a different county from defencUnt has 
that in which the venue was originally laid, and within which the lands were turbed posses- 
situated. •*<>" 'o' twenty 

The Court, however, held, that the Crown was entitled to select its own a ialet may 
county, and change the venue when laid, and granted the application. the^wn i^' 

The trial took place at the Hereford summer assizes, before Patteson, J., the absence of 
and the title of the crown to the manor of Iscredwas clearly made out; but it l^ithouthis" 
was urged, on behalf of the defendant, that as the encroachments in question warrant. Sem^ 
had been made more than twenty years, the title of the crown should first have 
been found by inquest of office, and then the possession recovered by informa- 
tion of intrusion, according to the stat. 21 Jac. 1, c. 14, s. 4, which enacts, "That 
whenever the king, his heirs, or successors, and such from and under whom the 
king claimeth, and all others claiming under the same title under which the king 
claimeth, hath been or shall be out of possession by the space of twenty years, 
or hath not or shall not have taken the profits of any lands, tenements, or he- 
reditaments, within the space of twenty years before an information of intru- 
sion brought, or to be brought, to recover the same, in every such case the 
defendant or defendants may plead the general issue, if he or they shall so 
think fit, and shall not be pressed to plead specially: and that, in such cases, 
the defendant or defendants shall retain the possession he or they had at the 
time of such information exhibited, until the title be tried, found, and adjudged 
for the king." The learned judge overruled the objection, and a verdict was 
found for the crown. 

Curwood now moved, by leave of the learned judge, for a rule to shew 
cause why a verdict should not be entered for the defendant, or a new trial 
had, and contended that as an information of intrusion was only brought to 
recover possession, the obvious meaning of the statute in requiring the title 
of the crown to be proved where there had been twenty years' adverse posses- 
fiion, was, that the title of the crown should be made out by a previous and 
distinct proceeding at common law. [Lord Abhtger-'-^At common law the 
defendant must have shewn his title and proved it ; this statute, in the case 
of twenty years' possession, throws the onus of proof on the crown.] He also 

(a) Ventris, 17. 
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objected that a taUs had been prayed at the trial, for the crown, without the 
attorney-general's warrant being produced, the attorney-general himself not 
being present. 

Lord Abinger. — ^There is nothing in the statute to make a previous inquest 
of office requisite. The defendant has this advantage given him, that he can- 
not be dispossessed, until the title of the crown has been satisfactorily es- 
tablished. After twenty years' undisturbed possession, the crown stands to 
the intruder in the same relation as a subject would, and must recover on the 
strength of its own title. The attorney-general is here a party on the record, 
appearing by his counsel. I do not think it is competent for any one but him 
to make the objection as to praying a tales improperly. 

Aldbrson, B. — ^The effect of the statute of James is, that it is not sufficient 
for the crown to prove an intrusion by the defendant, unless it also i»'oves its 
own tiUe. 

Rule refused. 

It was found, on inquiry, that a warrant was actually attached to the 
record. 



The Court will 
not mnt an 
attachment for 
non-perform- 
ance of an 
award, where 
the reference 
was to two, 
with power 
to appoint a 
third arbitrator, 
they or any 
two of them 
beinff autho- 
rized to enlarge 
the time, and 
the two original 
arbitrators en- 
larged the time 
for making the 
award before 
they had ap- 
pointed the 
third. 



RcADE V. DuTTON and others. 

T^IGHTMAN shewed cause against a rule for an attachment for the non- 
performance of an award. The cause was referred to two arbitrators, 
with power to appoint a third; the award to be made on or before the first 
day of Easter Term then next, or on such other day as they the said arbitra- 
tors, or any two of them, should appoint. The time was enlarged by the two 
original arbitrators, previously to their appointing the third. This, he con- 
tended, was not in accordance with the terms of the submission; and cited an 
unreported case of Hughes v. Garrett, K. B. 1822, Mich. Term, in which the 
Court held, that, where it was clearly contemplated that the time should be 
enlarged by two out of three arbitrators, the two original ones could not do so 
effectually until the third was appointed. 

Chandlers, in support of the rule, relied on In the Matter of Hick (a), where 
a subsequent appearance of the parties before the arbitrators was held to 
amount to a waiver of a similar objection; and contended, that a party intend- 
ing to rely on such an invalidity, should not have allowed any award to be 
made, but have refused to proceed any further in the matter. 

Parks, B. — If this were an application to set the award aside, it might, 
perhaps, amount to a waiver; but no attachment can be granted, unless the 
terms of the rule of court have been strictly complied with. 

Rule discharged*. 



(a) 8 Taunt. 694. 
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A T Exchequer, 

Alderson v. Johnson. ^s?^ 



A SSUMPSIT on a bill of exchange. In the commencement, the declaration A declaration 

stated the plaintiff to be a debtor of the king, and concluded with a quo though it pur. 

minus sufficiens, &c., in the old form. *"" the old 

Special demurrer, assigning for cause, " that the commencement and conclu- ine the plain- 

sion of the declaration improperly state the ancient, and now abohshed, fiction [jj\^ king 

of the plaintiff being a debtor to the king, with a quo minus conclusion; and and concluding 

is not in accordance with the form prescribed, and now in force, for the com- ^|„„,^ though 

mencements and conclusions of declarations in the Exchequer." such may be 

^ atruck out on 

summons as 

Crowder, in support of the demurrer. — ^The general rules of court of Mich, •urplusagc. 
Term, 3 W. 4, give a specific form for commencing and concluding declara- 
tions in this court, and any deviation from that form is bad on special de- 
murrer. This is not a mere addition, which might be rejected as surplusage, 
but an entirely different form. 

Wallinger, contrH, was stopped by the Court. 

Per Curiam, — ^This is mere matter of form, and might have been struck out, 
on summons, as surplusage. 

Judgment for the plaintiff. 



Charrington v. Metheringham and another. 

T^RESPASS against the defendants, who were parish officers, for distraining A parish offi. 

the plaintiff's goods for poor and highway rates. At the trial, at the trespass for dig. 
Northampton spring assizes, the plaintiff was nonsuited for not proving any training for 
notice of action. Miller obtained a rule to review the master s taxation, he way rates, is 
having allowed the defendants treble costs. S-ebfrooits in* 

ca«e the plain- 
N, Clarke shewed cause. — ^The defendants, in this case, were entitled to treble ^'^J" °®'*" 
costs. The Poor Law Acts, 43 Eliz. c. 2, s. 19, and 13 & 14 Car. 2, c. 12, 
s. 20, give treble damages to parish officers, sued for any acts done in that ca- 
pacity, in case the plaintiff is nonsuited; and damages in these acts must, of 
necessity, include costs. The Highway Act, 13 G. 3, c. 78, s. 81, gives treble 
costs to the defendant in case of nonsuit. 

Miller, contrlX, — The statute of Eliz. gives the party so sued " treble da- 
mages and his costs;" but, in Butterton v. Fuller {a), this was held to entitle 
an avowant in replevin to single costs only. The new Highway Act, 5 & 6 
W. 4, c. 50, which repeals the former Highway Act, contains no proviso as ta 
treble costs. 

(a) 1 Bred, &Bing.S17. 
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Exchequer. Per Curiam. — ^The statute of CAar^.9 cannot affect these defendants: and the 

v^vx/ ^jjyj^ cited is decisive as to the effect of the stat. of Ehz. As reg^ds the high- 

V. way rates, the new statute says nothing ahout treble costs. 

Mbthbring* 

HAM. Role absolute. 



White t?. Irving. 

An affidavit of pETERSDORFF applied to discharge the defendant out of custody for a 

al%o«!gfnnot defect in the afficUivit of debt, which was not entitled in any court, and 

entitled of any ^^8 sworn in Scotland, before a person stating himself to be a commissioner 

swoni, in Scat- to take affidavits in the Courts of Common Fleas and Exchequer. He con- 

iand^ befwe a tended that this affidavit was insufficient, as perjury could not be assigned 

himself to be a on it. 

commissioner 

for taking affi. , a . j. 

davits in the Per Curiam. — ^This affidavit is sufficient. An mdictment for perjury might 

imd Exch. ^® sustained on an allegation that it was made by the plaintiff for the purpose 

of arresting the defendant. 

Motion refused. 



Reed v. Spuhr, Administrator. 

A plea of pleitc A SSUMPSIT. Defendant pleaded plene administravit, and the plaintiff 
need^not be *' signed judgment, the plea not being signed by counsel, 

signed by 

Mansel moved to set aside this judgment, and cited Tidd's Practice, 9th ed., 
671, where various pleas, including this, are enumerated, which, although con* 
duding with a verification, need not be signed by counsel. 

SeweU shewed cause in the first instance, and contended, that, as the plea in- 
troduced new matter, it must conclude with a verification, and be signed by 
counsel, in the same manner as a plea of the Statute of Limitations. Mocker 
V. Billing (a). 

Lord Abingbr. — By the practice of this court, as certified to us by the 
Master, this plea need not be signed by counsel. The judgment is, therefore, 
irregular, and must be set aside with costs. 

Rule absolute, with costs. 
(o) 1 Cr., M., & Ros. 677. 
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Cope r. Rowlands. Exchequer. 



A SSUMPSrr for work and labour and commission due from defendant to A utockbroker, 
plaintiff, and for money paid, with a comit for interest, and also on an ^jj^^^^ ^ ^ 

account stated. recover for 

Pfeflw — ^first, non-assumpsit ; second, set-off; third, to the first count, that broker unlw* 
the work, labour, &c., in that count mentioned and therein alleged to have duly licensed 
been performed, &c., was bestowed by the plaintiff within the city of London and alderm^ 
as a broker, to wit, a stockbroker, in and about the purchasing and selling for ®f ^^^ ^^7 •*" 
the defendant, and bargaining on account of the said defendant for divers thestat.'e 
shares and interests, and shares in divers pubhc stocks and securities, and Anne, c, 16. 
that the commission, in the said first count mentioned, was commission 
claimed by the plaintiff in respect of such work, &c., so done and performed 
by him as a stockbroker ; and the defendant saith that the plaintiff was not, 
at the time or times, or any of them, of doing, performing, and bestowing 
the said work, &c., or any part thereof, a broker duly licensed, authorized, or 
empowered, to act or practise as a broker in the premises, or any of them» 
within the city of London ; concluding with a verification. 

Replication de injttrid, to the last plea ; and to the set-off, nil debet. 
At the sittings after last Trinity Term, at Guildhall, before Parke, B., it 
was proved that the plaintiff was not a sworn broker of the city of London, 
The jury, under the direction of the learned judge, found a verdict for the 
plaintiff, on the issues joined on the first and second pleas, and for the defen- 
dant on that joined on the third, assessing the damages separately on the 
first and following counts. 

Bompas, Serjt., having obtained a rule to enter up judgment for the plaintiff, 
for the issue joined on the third plea, non obstante veredicto, on the ground 
that the plea was bad in law ; 

Piatt and Petersdorff shewed cause. — The third plea is clearly a good 
answer to the cause of action disclosed in the first count of this declaration. 
The Stat. 6 Anne, c. 16, s. 4, enacts, "That all brokers, who shall act as 
brokers within the city of London and liberties thereof, shall, from time to 
time be admitted so to do by the court of the Lord Mayor and Aldermen of 
the said city for the time being, under such restrictions and limitations for 
their honest and good behaviour as that Court shall think fit and reasonable ; 
and shall upon such their admission pay to the chamberlain of the said city 
for the time being, for the uses hereinafter mentioned, the sum of 408, ; and 
shall also yearly pay, to the said uses, the sum of 40^. upon the 29th day of Sep' 
tember, in every year.*' After providing for the application of the monies to be 
thus paid, it contains the following proviso : " That if any person shall take 
upon him to act as a broker, or employ any other under him to act as such, 
within the said city and hberties, not being admitted as aforesaid, every such 
person so offending shall forfeit and pay to the use of the said lord mayor and 
commonalty and citizens of the said city, for every such offence, the sum of 
251., to be recovered by action of debt," &c. It is true that the former act of 
8 & 9 W. 3, c. 32, which expressly prohibits a broker from acting as such 
without being duly licensed, had expired before this statute of Anne was 
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Exchequer, passed; but the intention of the legislature was obviously to protect the 
^^^^^ public, by preventing persons from acting as brokers unless they were duly 
^,^ qualified. It has been very recently decided, that a stockbroker is a broker 

Rowlands, within the meaning of the statute of Anne, and the 57 G. 3, c. 60. Clarke 
V. Powell {a). Unless, therefore, these are to be considered as mere revenue 
acts, the plaintiff cannot recover. Various old statutes have been passed 
for the regulation of brokers and protection of the public from fraud : the stat. 
13 Edward 1, c. 5, which has not been repealed, and the stat. 1 James 1, 
c. 21. The breach of a mere revenue law has been held insufficient to pre- 
vent a plaintiff from recovering, as in Johnson v. Hudson (6), where a factor 
had not entered himself with the Excise Office, as a dealer in tobacco, pre- 
vious to his selling a quantity of that article ; but where the intention of the 
statute was also to protect the public against fraud, no action can be main- 
tained by any party who has not comphed with its provisions. Thus in Law 
V. Hodson (c), where the plaintiff had sold bricks contrary to the enactment of 
the stat. 17 G. 3, c. 42, it was held that he could not recover. In many 
decided cases, both in courts of law and equity, it has been assumed that 
a broker without a legal qualification, could not recover any compensation for 
his services; Gibbons v. Rule (d). Green v. Weaver 'e), Eaiparte Dyster (/). 
It may admit of great doubt, since the decision in Brown v. Duncan (g), 
whether that distinction between breaches of revenue laws and those passed 
for other purposes can be sustained. It may now be laid down, as a general 
proposition, that where a contract which a plaintiff seeks to enforce, is ex- 
pressly or by implication forbidden by the statute or common law, no Court 
will lend its assistance to give it effect. Forster v. Taylor (h), Lysony, 
Thomas (t). 

Bompas, Seijt., contrct. — A stockbroker, although within the statute of 
Anne, and therefore liable to the penalties imposed thereby, may nevertheless 
be entitled to recover a compensation for work and labour bestowed at the 
defendant's request. The only enactment containing a direct prohibition, 
stat. 8 & 9 W. 3, c. 32, was suffered to expire ; and the statute of Anne, 
which was substituted for it, contained no such provision, from which it may 
be assumed that the legislature only meant to impose a penalty, but not to 
invalidate the contracts themselves. The statute of Anne is not a general 
act ; and in order to take advantage of an enactment applying to the city of 
London only, the defendant should have pleaded it specially. The intention 
of this act was only to raise the revenue of the city of London, by the sums to 
be paid for licenses ; nothing in the statute shews that it was passed for the 
protection of the public against fraud. The mere imposition of a penalty is 
clearly insufficient to make a contract invalid. In Gremaire v. Le Clerc 
Bois Valon (Ar), a surgeon was held to be entitled to recover for business done« 
although liable to the penalty imposed by stat. 3 H. 8, c. 11, for not being 
duly licensed by the College of Surgeons. That statute contains no prohi- 
bitory clause, whereas the Apothecaries* Act does, which has always been held 
to constitute the difference between the right of surgeons and apothecaries to 

(a) 4 B & Adol. 846. (/) 1 Merivale, 165. 

lb) 11 East, 180. (jg) 10 B. & Cr. 93. 

(c) 1 1 East, 300. (A) 5 B. & Adol. 900. 

id) Bing. 301. ^i) M'Cleland & Y. 119. 

(e) 1 Simons, 404. {k) 2 Camp. 144. 
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remuneration for the professional services. In Exparte Dyster{J), a case 
under this very statute, the broker was allowed to prove his debt, though 
contrary to the condition of his bond. No doubt if the act be passed to pre- 
vent fraud, no contract made in defiance of it can be enforced. This is esta- 
blished by Law v. Hodson (m), Little v. Pool (n), and Bensley v. Bagnold (o). 
But here there is no prohibition ; nothing but a penalty imposed, which the 
the plaintiff undoubtedly means, but which in no way affects the validity of 
his contract, or his right to enforce it. Johnson v. Hudson (p). Brown v. 
Duncan (q), Wetherell v. Jones (r) . 

Cur, adv, vult. 



Exchequer. 



CorE 

V, 

Rowlands. 



The judgment of the Court was afterwards delivered by 

Parke, B. — In this case, which was argued a few days ago, the plaintiff 
moved for judgment non obstante veredicto, on the ground that a plea in bar 
was bad in law. The plea was, that the work and labour, in respect of which 
the action was brought, was performed by the plaintiff as a broker in London, 
and that he was not duly licensed, authorized, and empowered to act as a 
stockbroker by the court of mayor and aldermen, pursuant to the statute. 
We are of opinion that the plea is good in substance, and consequently the 
rule must be discharged. 

It is perfectly settled, that where the contract which the plaintiff seeks to 
enforce, be it express or implied, is expressly or by implication forbidden by 
the common or statute law, no court will lend its assistance to give it effect. 
It is equally clear that a contract is void if prohibited by a statute, though the 
statute inflicts a penalty only, because such a penalty implies a prohibition. 
Lord Holt, Bartlett v. Vinor [s]. And it may be safely laid down, notwith- 
standing some dicta apparently to the contrary, that if the contract be ren- 
dered illegal, it can make no difference, in point of law, whether the statute 
which makes it so has in view the protection of the revenue, or any other ob- 
ject. The sole question is, whether the statute means to prohibit the con- 
tract? In the cases of Brovm v. Duncan (t), and Wetherell v. Jones [u), both 
cases of violation of the revenue laws, the particular contract sued upon was 
held not to be interdicted; and in Johnson v. Hudson (x), as explained in the 
judgment of the Court of King's Bench in Foster v. Taylor (y), the provision 
of the statute, which requires persons dealing in tobacco to take out a license, 
was held to be a regulation attaching to the plaintiff personally, and affecting 
him with the penalty, for the purpose of securing the licence duty only, and 
not forbidding the contract itself; though it is to be observed, that some little 
doubt has been thrown on the particular case in a very learned work, 2 Starkie 
on Evidence, 886. The principle, however, of that decision, as above ex- 
plained, is correct; and the question for us now to determine is, whether the 
enactment of the statute 6 Ann, c. 16, (altered as to the amount of penalty by 
57 Geo. 3, c. 60), is meant merely to secure a revenue to the city, and for 
that purpose to render the person acting as a broker liable to a penalty if he 



(/) 1 Merivale, 155. 
[m) 1 1 East, 300. 
(w) 9 B. and Cr. 200. 
(o) 5 B and Aid 335. 
(/)) 11 East, 180. 
(q) 10 B. & Cr. 93. 
(r) 3 B. & Aid. 221. 



(s) Carthew. 252. 

(t) 10 B. & Cress. 93; 5 M. & Ry. 114. 
(tt) 3 B. and Aid. 221. 
(x) 11 East, 180. 

(y) 6 B. & Aid. 898; 3 Nev. and Man. 
244. 
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does not pay it? or whether one of its objects be the protection of the public, 
and the prevention of improper persons acting as brokers? On the former 
supposition, the contract with a broker for his brokerage is not prohibited by 
the statute; on the latter it b: for it cannot be permitted to a person to re- 
cover a compensation for an act which the law interdicts him from doing. In 
order to decide this point, it is only necessary to look at the statute itself. If 
its object had been simple the pecuniary advantage of the mayor and corpora- 
tion, it would have been wholly unnecessary to have made any provision for 
securing the good conduct of the persons admitted. The more that should be 
allowed to practise the larger the revenue of the city; but the enactment, that 
all persons who should act as brokers should be admitted by the court of mayor 
and aldermen under such restrictions and limitations for their honest and good 
behaviour as the Court should think fit and reasonable, shews clearly tiiat the 
legislature had in view, as one object, the benefit and security of the public in 
those important transactions which are negodated by brokers. The clause, 
therefore, which imposes a penalty, must be taken (in the language of Lord 
Holt, above referred to) to imply a prohibition of all unadmitted persons to act 
as brokers, and consequently to prohibit, by necessary inference, all contracts 
which such persons make for compensation to themselves for so acting : and this 
is the contract on which this action (so far as it relates to brokerage) is brought. 

This provision of the statute; so construed, is in affirmance of the right of 
the mayor and aldermen to admit brokers, which appears to have existed in the 
earliest times, and that for the convenience of trade and the public good, as 
may be coUected from the statute 13 Ed. 1, st. 5, and the recitals in the 
1 Jac. 1, c. 21, and in the 8 & 9 W. 3, c. 32. 

The distinction between this and the case of Exparte Dy8ter{z), which was 
cited on behalf of the plaintiff, is very clearly explained by Lord Eldon in his 
judgment. The prohibition to act without admission is statutory; the regula- 
tions adopted by the mayor and court of aldermen in the case of admitted 
brokers, are not; they are purely municipal, and have not the force of a 
general law: the only consequences of their violation are those which the 
regulations prescribe. 

One other case cited for the plaintiff remains to be noticed ; it is that of 
Gremaire v. Le ClercBois Valon(a), in which Lord Ellenborough held, that the 
plaintiff could recover for surgery and medicines, though he had not been ad- 
mitted pursuant to the statute 3 Hen. 8, c. 11, s. 1. It is certainly difficult to 
reconcile this case with the rule above laid down, for the provisions of that 
statute were clearly meant to secure to the public skilful practitioners in sur- 
gery and medicine; but, on a motion for a new trial, the Court of King's 
Bench do not appear to have sanctioned the doctrine of Lord Ellenborough, for 
they disposed of the case on another ground, namely, that there was no proof 
that the plaintiff had not been duly licensed. We therefore think that case 
is not a binding authority, and, for the reasons above given, are of opi- 
nion that the rule must be discharged. 

Rule discharged. 



(s) 2 Rosens Bankrupt cases, 349. 



(a) 2 Campb. 144. 
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A SSUMPSIT for work and labour, goods sold, &c., money had and re- Where the en- 
-lX. • j j ^ , tire amount of 

ceived, and account stated. the issues found 

Pleas. — 1st. Except as to —/., non-assumpsit. 2d. As to — /., payment. ^^^Jg^dant**! **'* 
3d. As to — /. that the work was done under a special contract, which the ceeds that 
plaintiff broke, and defendants thereby sustained damage to the aforesaid SUJIj^iff 't^e* 
amount. 4th. As to — L, set-off. 5th. Payment into court of — /. The defendant is 
cause was referred, and the arbitrator directed a verdict to be entered for the ^general cosu of 
plaintiff, on the general issue, for 75/., but on the latter pleas for the defen- the cause, even 
dants : the entire amount of the verdict for the defendants was 77/. The postea neraf iwue be*' 
was delivered to the defendants' attorney. f°""<^ *"/(^^*!" 

irreaves moved for a rule to show cause why the postea should not be deu- provided the 
vered to the plamtiff's attorney, on the ground that the plamtiff was entitled ^*** ^'L'ji^e' 
to the general costs of the cause, as the verdict of the general issue was found parts of the 
in his favour ; he cited Broodbent v. SJiaw [a] as an authority, that where a JJj|nd;| * 
plaintiff is forced to take the cause to trial, by the defendant pleading the ge- 
neral issue, which is found in favour of the plaintiff, he is entitled to the ge- 
neral costs of the cause. 

Parks, B. — ^Where there, is a new assignment, the case is different; but 
here the pleas are pleaded separately to distinct parts of the plaintiff's demand 
and cover the whole of it. 

Rule refused, 
(a) 2 B. & Adol. 940. 



GuRNEY and others, executors of Thomas Sowdon, deceased, 

V. Rawlings and others. 

/^OVENANT on a policy of insurance. The declaration stated, that whereas a life policy 
theretofore, to wit, on the 9th November, 1827, by a certain instrument bon*'n*tab*l! 
or pohcy of insurance then made fprofert in curiam ,) it was witnessed that where the in- 
Thomas Sowdon, of Whitstone, near Exeter, in the county of Devon, signed a ally Ts^at Uie"' 
declaration to the Eagle Insurance Company, bearing date the 9th day of No* *lra« of ihe 
vember, 1827, wherein, among other circumstances, it was stated that on that party insured 
day the age of the said Thomas Sowdon did not exceed forty-six years, and *■ *^ amounts 
that the said Thomas Sowdon had paid to the said company, the sum of debt. 
21/. 11^. 8d. as a consideration for the insurance of the sum under mentioned, 
on his life, for one year, from the Srt;h day of November, 1827, and had agreed to 
pay the like sum, whether the assured were in health or not, on the 9th day 
of November in each succeeding year during his life ; and by the said instru- 
ment or policy of assurance, it was further witnessed, that the defendants, 
three of the directors of the said company, did order, direct, and appoint, that 
if the said Thomas Sowdon should depart this life, at any time within the said 

r2 
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term of one year, or any time within the years which should follow, provided 
such payments, as aforesaid, should have been duly made, the capital, stock, 
and funds of the said company should stand charged and be liable to pay to 
the executors, administrators, or assigns of the said TTunnas Sowdon, within 
three calendar months after his decease should have been duly certified to the 
directors of the said company, the full sum of 500/. The declaration then set 
forth the usual provisoes and conditions, on which alone the policy should be 
valid, and averred performance of them all. It then averred, that ll^omag 
Sowdon was dead, and assigned as a breach, the non-payment of the said sum 
of 500/. within three calendar months after the said decease of the said 
Thomas Sowdon, had been certified to their directors as aforesaid, or at 
any time afterwards. Frofert was then made of the said letters testa- 
mentary. 

Second plea. — ^That before and at the death of the said T. Sowdon, and the 
proving of the said will, and of the granting of the said letters testamentary, 
produced in court, the defendants were, and still are, resident and commorant 
in the city of London, and that the whole of the capital, stock, and funds of the 
said company, in the said policy mentioned, were, before and at the time of the 
death of the said T, Sowdon, and at the time of proving the said, will, and of 
granting of the said letters testamentary, produced in court, and from thence 
hitherto have been and still are situated, placed, located, and fixed within the 
said city of London ; and the said defendants say, that the said city of London, 
during all the time aforesaid, was and is without the diocese of Exeter, and 
within the diocese of London, by reason of which said several premises the 
proving the said will and the granting of the said letters testamentary, as far 
as relates to the said policy of assurance, did not in any wise^belong or apper- 
tain to the said Bishop of Exeter; and the said letters testamentary produced 
in court are thereby void and of no effect against the said defendants in 
respect of the said sum of 500/. and of all money due upon or by virtue of the 
said policy of assurance, and this the defendants are ready to verify, &c. 

Replication : — ^That the said T. Sowdon, up to and at the time of his death, 
dwelt and was resident and commorant within the diocese of Exeter aforesaid, 
to wit, at Whitstone, and there within the diocese of Exeter aforesaid, died; 
and that the said instrument or policy of assurance, in the said declaration 
above mentioned, was at the time of the death of the said T, Sowdon, within 
the diocese of Exeter aforesaid, and not elsewhere, and this the plaintifils are 
ready to verify, &c. 

Demurrer and Joinder in demurrer. 



IVighiman, in support of the demurrer. Unless this money was bona nota* 
hilia within the diocese of Exeter ^ the letters testamentary are either void, or 
at all events voidable. This is, in fact, a specialty, charging the effects of 
the defendants, which are situate in the diocese of London, and there should 
have been a prerogative probate ; it is like the case of a lease of lands ; Com. 
Dig. Admor. B. This cannot be considered either as a simple contract debt 
which is bona notabilia, at the place the debtor was living, at the time of the 
creditor's death, nor yet as the common case of a specialty debt, which is bona 
notabilia wherever the specialty itself lies at the death of the creditor. Bacon's 
Abrid. Exors. & Admors. E. [Parke, B. This is nothing more than a cove- 
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nant, which is a specialty debt* If it be not a covenant, how could an action Exchequer^ 

be maintained upon it ? ^^v-w 

OuRNEr 

V, 

G. T, White, contrct, was stopped by the Court. Rawlinqs. 

Lord Abingbr. — If this policy has any legal effect, the defendants are per- 
sonally liable on their covenant : they have undertaken to pay a given sum of 
money if their funds prove adequate. 

Parks, B., Aldbrson, B., and Gurnby, B., concurred. 

Judgment for the plaintiffs. 



MoRANT V. Sign. 

'T'ROVER. The declaration stated, that the plaintiff was lawfully possessed A plea giving 
as of his own property, of certain goods and chattels, to wit, one oak f* troverU^**' 
tree, one piece of timber, two cart-loads of bushes, and five hundred- weight <?oo<* under the 
of bark, which he casually lost, &c. 

Piea — ^That before the said time when, &c., to wit, on, &c., he, the defen- 
dant was seised in his demesne as of fee, of and in a certain close called Cole^ 
hager, situate, &c., abutting, toward the north, on a certain other close 
of the defendant, called SmitKs Meadow, towards the east, on a certain 
fence separating the first-mentioned close from a certain close called 
Mill Mead, and towards the south on a certain bank of a certain mill- 
stream; and being so seised, he, the defendant, on the day and year 
last aforesaid, cut down one oak-tree, one other tree, and two cart loads 
of bushes, then respectively growing and being in and upon the said 
first mentioned close, and then cut and stripped from the said other tree 
five cwt. of bark, which oak tree, bushes, and bark, and which other 
tree so stripped of its bark as aforesaid, are the same goods and chattels 
in the said declaration mentioned. And the defendant further says, that af- 
terwards, and before the said time when, &c., to wit, on the day and year 
last aforesaid, he, the defendant, deUvered the said goods and chattels to one 
Richard Roe, to be kept by the said Richard Roe to and for the use of him the 
defendant, and the said Richard Roe, afterwards, and before the said time 
when, &c., to wit, on the day and year last aforsaid, delivered the said goods 
and chattels to the plaintiff, whereupon the defendant, at the said time when, 
&c., took the said goods and chattels from and out of the possession of the 
plaintiff as he lawfully might do, for the cause aforesaid, which is the same 
conversion and disposition in the said declaration mentioned. And this the 
defendant is ready to verify, &c. 

Demurrer, assigning the following causes: — ^That the plea, in effect, 
amoimts to a denial of right of property in the plaintiff of the goods and 
chattels in the declaration mentioned, and ought to have been so pleaded in 
form, and to have concluded to the country; that the statement in the said 
plea respecting the conversion of the said goods and chattels, cannot be put in 
issue by the plaintiff; that the facts disclosed by the plea, are not inconsistent 
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Exchequer, with the light of property of the said goods and chattels heing in the plaintiff, 

-J^*^^ at the time of the conversion thereof, as stated in the plea; and that the said 

V, plea does not sufficiently or properly confess and avoid. 



Siov. 



Barstaw, in support of the demurrer. — At common law, this plea would 
clearly have been bad before the new rules; unless, therefore, there is some- 
thing in them to make it good, this demurrer must be allowed. Now the 
new rules say, that, "in an action on the case, the plea of not guilty shall ope- 
rate as a denial only, of the breach of duty or wrongful act, alleged to have 
been committed by the defendant, and not of the facts stated in the induce- 
ment." Thus not guilty, in trover, operates as a denial of the conversion 
only. It is a mere attempt by the defendant to obtain the advantage of the 
affirmative of the issue. This is the first case in which express colour has 
been given in trover. [Parke, B. — I see nothing in the new rules to prevent 
giving colour.] Actions on the case are put on the same footing as assump- 
sit; and there express colour is never given. 

Per Curiam, — ^There can be no doubt that this plea is good under the new 
rules, whatever it might have been previously. 

Barstow prayed leave to amend. 

Leave to withdraw demurrer and reply, 
on payment of costs. 

Manning was to have supported the plea. 



M^Gahey v. Alston and Sewell. 

Proof of acting- T)^T on bond given by the defendants to the directors of the poor of the 
as a public of- parish of St, Pancras and their successors, conditioned for the due per- 

facie evidence formance of his duties as paying clerk, by Alston the defendant, and for his 

of his being le- accounting for all monies received by him in the execution of his office, 
gaily appoint- ° ^ 

ed. Pleas, — 1st. That M'GaJiey was not the vestry clerk of the parish of St, Pan- 

Co^u^t'todiecidc ^^' °^ entitled to sue in behalf of the directors. 2d. Performance, gener- 

under the facts ally, by the defendant Alston, The third special plea was demurred to^ and 

cular*^ca8e*what ^V^^ argument, judgment was given for the plaintiff in Easter term last. 

is such reason- The rephcation took issue on the two first pleas, and assigned for breach, 

able search for ... 

a lost docu- that Alston, whilst he was such paying clerk, had retamed in his hands the 

mentas to g^Jn of 34/, 5^. against the will of the directors. 

make seconda- <-' 

ry evidence of At the trial, before Gumey, B., at the sittings in last Trinity term, it ap« 

^" ^^bfe"** *^" P^^^^^ *^^t a Mr. Scadding had been appointed vestry clerk, at a salary of 

500/. a-year, and the defendant Alston was appointed paying clerk. Mr. 
Scadding having resigned his office, the directors of the poor passed a resolu- 
tion, OQ the 15th of July, 1835, that Alston should be appointed vestry clerk 
pro tempore. On the 29th of July following, the vestry adopted this resolu- 
tion, but passed a resolution diminishing the salary from 500/. to 300/. per 
annum. Alston was afterwards removed from his office of vestry derk, and 
he claimed his salary after the rate of 500/. per annum; and it appeared that, 
having money of the parish in his hands, he retained tb^ sum of 71/. 15^., of 
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which it was not disputed that he was entitled to 37/. 10*., but the question 
arose as to his title to 34/. 5*., which was the difference of salary when calcu- 
lated at 300/. per annum. On Alston*^ dismissal from office, he submitted his 
accounts to a committee of the vestry, in which he had made an entry of his 
retainer of the 34/. 5*., which was examined by them, and the following entry 
was made at the foot — " Read and allowed. J, Bradley, Chairman." This 
item was afterwards disallowed by the auditors, and finally by the vestry. 
To prove the first issue, M'Gahey, the plaintiff, was called, who stated that 
he had acted in the office of vestry clerk. It was objected that this was not 
evidence, and that his appointment ought to be produced; but the learned 
baron overruled the objection. On the second issue, Mr. Bradley, the chair- 
man of the committee who had made the above entry, was called, and he stated 
that the item of 34/. 5*. was not ticked off as finally allowed by the committee, 
but that the objection to it was reserved. This evidence was also objected to, 
but received by the learned baron, who directed the jury to find whether or not 
Alston had retained any money that had come to him in the execution of his 
office, and stated that he thought he was not entitled to salary at the higher 
rate. 

It also appeared by Alston*^ accounts that he had received various sums of 
money, which had not been satisfactorily accounted for by him. M'Gahey 
proved that a check for 230/. was given to the defendant Alston, who was at 
that time paying clerk for the parish, and one of the banker's clerks proved the 
payment of a check of that amount, on account of vestry, on the same day, 
and also the custom of the bankers to return all checks, when paid and can- 
celled, to the paying clerk, whose duty it was to keep them in his office in the 
workhouse. It was further proved, that application was made to the paying 
clerk who succeeded Alston for an inspection of the cancelled checks, and he 
accordingly handed to the applicant several bundles of checks, but the one in 
question was not among them. No notice to produce this check had been 
given, nor was the paying clerk himself called. Secondary evidence of the 
check was admitted. 

The verdict having passed for the plaintiff. 

Sir W» W, Follett, in the same term, moved for a new trial on the part of 
Alston. — First there was not sufficient evidence on the first issue to prove that 
the plaintiff was vestry clerk. The fact of his being vestry clerk was the very 
foundation of the action; it therefore should have been formally proved. 
[Parke, B. — Is not his acting in the office primd facie evidence? In Cannell 
V. Curtis [a), there is a dictum of Tindal, C. J., that proof of acting in a 
public office is sufficient primd facie evidence of his filling that office.] The 
distinction is this : in actions against a public officer, proof of acting in the 
office is sufficient primd facie evidence; but in actions founded on the fact of 
being such officer, strict proof must be given. In all cases of slander by attor- 
nies or physicians, they are bound to prove strictly their character in which 
they sue; so likewise the assignees of a bankrupt. In Cortis v. The Kent 
Water Works Company [b], it was deemed necessary to prove the appointment 
of the plaintiff, who was the treasurer of a paving act. [Bolland, B. — ^There is 
a case of Berriman v. Wise(c), which was an act ionof slander, by an attorney. 
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for words spoken of him in his profession. The Court held, that proof of his 
acting as an attorney was sufficient. [Lord Abinger, C. B. — Suppose he had 
been irreg^ularly appointed, but had acted with consent of the vestry; could he 
not have brought the action ?] It b apprehended not, as the act requires the 
appointment to be made in a certain way. Unless he brings himself within 
the act, the directors have no right to sue in his name. Sellers v. Till(d). 
The question was much discussed in Collins v. Carnegie {e). The second point 
is, that Mr. Bradley, who was called to prove that his examination of the ac- 
counts was not final, was an incompetent witness. He was a director of the 
poor, and, therefore, in fact, one of the plaintiffs. [^Parke, B. — He is not a 
plaintiff on the record, and has no interest. This very point has been decided 
in Fletcher v. Oreenwell {/}.'] It is submitted, that decision is wrong, for how 
is the defendant to get his costs? The plaintiff is a mere nominal plaintiff, 
and is not liable. [Parke, B. — The plaintiff is liable for costs, and he must 
take care and recoupe himself.] In Whitmore v. Wtlks(g), Lord Tenterden 
held, that a member of a board like the present, was not a competent witness. 
Lastly, the issue was not whether Alston had retained the money, but whether 
he had duly accounted. The learned judge, therefore, ought to have put it to 
the jury whether Alston had accounted or not. 



Parks, B. — On the points moved by Sir William Follett, I think no good 
objection has been made. Acting in a public character has always been held 
primd facie evidence of filling the office in question. On the second point, the 
decision in Fletcher v. Greenwell, which I referred to, is precisely in point. 
On the third point, the issue was, whether there was a balance of 34/. 5*. in 
Alston's hands, which he ought to have paid over. Now it is proved that he 
had received a sum equal to that amount; but he contended, that he had a 
right to retain it, because, in fact, it was paid to him as his salary; but the di- 
rectors had no power to pay him more than the vestry authorized, and this 
payment never was, in point of fact, authorized by the vestry. If the item had 
been allowed by them, then the question would have arisen, whether Alston 
was entitled to it or not; and even then I think it would not be binding 
against them, because it would be a payment to a third person by Alston, which 
Alston knew he was not entitled to make, that is, on the supposition that he 
was not entitled to more than 300/. a year. But it is not necessary to decide 
this point, as the accounts were not allowed at all; and the only appearance of 
its being allowed at all was, in fact, a mistake. I therefore think there should 
be no rule. 

Piatt on behalf of the defendant, Sewell, who was only a surety for Alston, 
applied for a similar rule, on the ground that there was no sufficient evidence 
of the receipt of the monies for which Alston had not accounted, to make 
Sewell Uable as a surety. He cited Middleton v. Melton (h), and Goss v. 
Watlington{%). The Court granted this rule. 

Sir F, Pollock and Peacock shewed cause. There was sufficient evidence to 
charge the sureties with the monies received by Alston, besides the accounts 



(d) 4 B. & C. 665. 

(«) 3 Nev. At Mann. 703. 

(/) 1 C. M. & R. 754. 
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rendered by Alston himself. A check being once proved to have been deli- 
vered to him, and that he received the amount at the banker's, it lies on him 
to exonerate himself from the liability thus thrown upon him. Although the 
check itself was not produced, sufficient search was made to let in secondary 
evidence of its contents. It is for the Court to decide whether reasonable 
search has not been made. Bishop of Meath v. Marquis of Winchester (k). 
Rex V. Stourbridge (/). The Court here called on Piatt to support his rule. 
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Piatt, — ^The parish chest ought to have been searched, and the paying clerk 
himself called to satisfy the Court, that every reasonable attempt was made to 
produce the check if possible : there might have been many more bundles of 
checks in the parish office, besides those given to the witness for his inspec- 
tion. In Gully V. Bishop of Exeter [m), the party looked through all the deeds 
in the attorney's possession. 

Parks, B. — The proper place for this cancelled check to be found, was at 
the parish office. I think a reasonable search was made «there, sufficient to let 
in secondary evidence ; and that evidence was certainly conclusive. 

Alderson, B. — In Gully v. B, of Exeter, Best, C. J., says, "The degree 
of diligence to be used in searching for a deed, must depend on the importance 
of the deed, and the particular circumstances of each case." There is no reason 
here to suppose that any thing has been wilfully kept back by the plaintiff. 
I think the secondary evidence was properly admitted. 

Rule discharged. 



{k) 3 Bing. N. C. 196. 
(/) 8 B. & Cr. 96. 



(w) 4 Bing. 298, 



Edwards, Administrator v. Grace. 



A SSUMPSIT for goods sold, &c., and an account stated with the intestate, 
laying the promise to pay him ; the declaration also contained another 
count for work, &c., by plaintiff, as administrator, with a promise to pay 
plaintiff, as administrator. 

Special demurrer for misjoinder, 

Thomas, in support of demurrer. — The money claimed by the last count, 
if received, could not be assets in the hands of the plaintiff ; and it is only on 
that ground that he could sue in his representative capacitv. Connell v. 
Watts (a), Ord v. Fenwick (b). 



A count for 
work done bj 
the plaintiff as 
administrator, 
may be joined 
with counts for 
work done by 
and account 
stated with the 
intestate. 



Parke, B. — In Ord v. Fenwick, Lord Ellenborough says, " if one can sup- 
pose any case where the money must have been paid by the plaintiff as executrix. 



(o) 6 East, 405. 



(6) 3 East, 108. 
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and for which she must entitle herself to recover as such, the judgment may 
he sustained." If in any possible case, an executor can be bound to complete 
his testator's contract, the money, when paid, would be assets. This point is 
settled by Marshall v. Broadkurst (c). 

Judgment for the plaintiff. 



(c) 1 Cr. & Jer. 403. 



Becke, Assignee of W. Ashton, an Insolvent, v. Smith. 



All asiiign- 
menu made 
with an inten- 
tion of petition- 
ing the Insol- 
vent Court axe 
fraudulent and 
void, within 
7 G. 4, c. 67, 
s. 32, though 
executed more 
than three 
months before 
the party goes 
to prison. The 
intention is, in 
all cases, a 
question for 
the jury. 



^ROVER for cattle, goods, and chattels, the property of the insolvent. 
Pleas — ^first, not guilty; second, denial of insolvent's property in the 
goods, &c. At the last summer assizes, at Northampton, before Bolland, B., it 
appeared that, in the spring of 1834, the insolvent being indebted to the de- 
fendant Smith, in the sum of 100/., gave him a bill of sale of all his furniture 
and effects ; the goods were sold for about 50/. ; the insolvent, immediately on 
giving this bill, left the place, and did not return until the March following, 
when he went to prison and was duly discharged under the Insolvent Act, the 
present plaintiff being appointed his assignee. This action was brought to 
recover the value of the goods, &c., sold by the defendant under the bill of 
sale, which the plaintiff contended was void under the stat. 7 G. 4, c. 57, s. 32. 
The learned judge was of opinion, that that section did not apply to this case, 
as more than three months had elapsed between the execution of the instru- 
ment and the party going to prison ; the jury found that, independently of the 
Insolvent Act, there was no fraud in the transaction, and gave a verdict for 
the defendant. 



Humfrey having obtained a rule to shew cause why there should not be a 
new trial on the ground of misdirection. 

Adams, Seijt., and Whateley, shewed cause. The question depends upon 
the construction of the 32nd section of the Insolvent Act. By the express 
words of that enactment, no assignment, though executed by a party in insol- 
vent circumstances and voluntarily, shall be considered as fraudulent, unless it 
be made within three months before the party shall go to prison, or if he be 
actually in prison at the time of entering the assignment; then it must have 
been done with the intention of petitioning the Court for his discharge. The 
statute has fixed a limit, and when that period has once elapsed, the instrument 
cannot be impeached, except on the ground of 1^*aud, which in this case the 
jury have negatived. Unless the assignor is in prison at the date of the in- 
strument, the lapse of three months is a bar to the claim of the assignee. The 
ruling of the learned baron was, therefore, correct. 



Humfrey, Waddington, and G. T, White, contrct, — It is, in all cases of this 
nature, a question for the jury, whether the assignment was made with an 
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intention of taking the benefit of the Insolvent Act. Wainwright v. Mile8[a) ; 
this point was not submitted to the jury at the trial. If the assignment is 
executed within three months before the insolvent goes to prison, it is abso- 
lutely void ; but if executed more than that time before, still, if the intention 
of the assignor at the time, was to take the benefit of the act, it is equally 
fraudulent and void ; the plaintiff is entitled to have the decision of a jury as 
to the intention of the insolvent, and the Court will therefore direct a new 
trial. 

Cur, adv, vult. 



Exchequer, 




Parks, B. now delivered the judgment of the Court. — ^The only question 
which remained for consideration, after the argument against the rule for a 
new trial in this case, was as to the true construction of the 32nd section of 
the 7 Geo, 4, c. 57. It occurred to my brother Bolland, on the trial, that the 
section applied to such assignments and transfers only as were made within 
three months before the commencement of the imprisonment, or during its 
continuance : and the assignment in question having been made more than a 
year before the insolvent went to prison, he thought that this section could 
not render it void. The plaintiff is entitled to a new trial, if that view of the 
subject was incorrect ; and upon consideration, we all agree that it was. 

It is a very useful rule (h) , in the construction of a statute, to adhere to the 
ordinary meaning of the words used, and to the grammatical construction, 
unless that is at variance with the intention of the legislature, to be collected 
from the statute itself, or leads to any manifest absurdity or repugnance, in 
which case the language may be varied or modified, so as to avoid such incon- 
venience, but no further. 

Let us adopt that rule in this case. The 32nd section enacts, " That if any 
prisoner, who shall file his or her petition for his or her discharge, under this 
act, shall, before or after his or her imprisonment, being in insolvent circum- 
stances, voluntarily convey, assign, transfer, charge, deliver, or make over any 
estate, real or personal, security for money, bond, bill, note, money, property, 
goods or effects whatsoever, to any creditor or creditors, or to any person or 
persons in trust for, or to or for the use, benefit, or advantage of any creditor 
or creditors, every such conveyance, assignment, transfer, charge, delivery, and 
making over, shall be deemed and is hereby declared to be fraudulent and void, 
as against the provisional or other assignee or assignees of such prisoner ap- 
pointed under this act: provided always, that no such conveyance, assignment, 
transfer, charge, delivery, or making over, shall be so deemed fraudulent and 
void, unless made within three months before the commencement of such im- 
prisonment, or with the view or intention by the party so conveying, assign- 
ing, transferring, charging, delivering, or making over, of petitioning the said 
Court for his or her discharge from custody under this act." 

By the first part of the clause, every voluntary conveyance to a creditor, by 
one who afterwards petitions for his discharge, made either before or after his 
imprisonment, whilst he is in insolvent circumstances, is avoided. Then comes 
the proviso, by way of qualification of the foregoing provision, which enacts. 



(a) 3M. &Sc. 211. 

{b) Per Burton J., in Warburton v. Love- 



land, 1 Hudson & Brooke's Insh Reports, 
648. 
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Exd^equer that no such conveyance shall be void, unless made within three months before 
the commencement of the imprisonment, wr, with a view of petitioning the 
Court for his discharge. If either of these circumstances occurs, the voluntary 
conveyance by an insolvent is rendered null ; if made within the three months it 
is void ; if made at any time, with a view of petitioning the Court, it is void, 
for there is not a word expressly to confine the last alternative within any limit 
of time : and though, at first sight, the words, " with a view of petitioning for 
his discharge," might strike the reader as applying to persons then in custody, 
such is not necessarily their meaning. In reality, they are just as applicable 
to a person out of prison, as to one in prison. The construction contended 
for by the plaintiff is, therefore, according to the words of the clause ; it is, 
besides, a very reasonable one. The eflfect is this. As voluntary preferences 
are usually given on the eve of taking the benefit of the act, a time is fixed 
(three months,) within which, to prevent many questions, all voluntary con- 
veyances to a creditor, made when the debtor is in insolvent circumstances, 
are avoided : before that time all such conveyances are avoided, where the 
actual intent to give a preference to a particular creditor is proved ; and thus, 
the same effect is given to the insolvent as to the bankrupt law, with reference 
to all anterior transactions. 

On the other hand, in order to give to the clause the meaning contended 
for on the part of the defendant, the grammatical construction must be altered, 
by introducing some words for the purpose of limiting the operation of the 
latter alternative : and the clause must be read as if it had been written thus, 
" Provided that no such assignment, if made before imprisonment, shall be void, 
unless made within three months before, &c., or if made after, unless made 
with a view or intention by the party conveying of petitioning the Court for 
his discharge." But if this were done, this incongruity would arise, that a 
stronger case would be required to avoid an assignment made after imprison- 
ment than one made before. Besides, if this construction were adopted, every 
assignment made more than three months before the commencement of the 
imprisonment would be valid, however clear the intention to give a preference 
might be ; and thus the whole object of the act might be defeated by a frau- 
dulent insolvent, who, after conveying all his property to favoured creditors, 
would only have to go out of the way for three months, and then take the 
benefit of the act, after which no one assignment of his property could be 
questioned on the ground of fraudulent preference. 

It appears to us, therefore, that the true construction of the clause is, that 
every voluntary assignment, made by one in insolvent circumstances, is void, 
whenever made with intention to take the benefit of the act. And this was the 
clear opinion of the Court of Common Pleas in the case of Wainwright v. 
Miles (e), though the point was not fiilly argued. It is true that, upon the 
plaintiff's view of the case, in order to give full effect to the intention of the 
legislature, and to embrace all cases of voluntary transfers, both before and 
after imprisonment, the language of the clause (not very accurately drawn) 
must in one respect be understood, not according to its strict sense : and the 
words "within three months before the commencement of the imprisonment," 
which, strictly construed, exclude the time of imprisonment, must be read so 
as to include it, and taken to mean " within a period commencing three months 

(c) 3 Moore & Scott, 211. 
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before the imprisonment ;'* otherwise one of the inconveniences above pointed ^xchequer^ 
out, as necessarily resulting from the defendant's construction, would follow, becke 
namely, that a conveyance after imprisonment, though voluntary, would be v. 

protected, unless made with a view and intention of petitioning. 

To obviate such an incongruity, common to both the constructions, accord- 
ing to the strict grammatical sense, the words must be thus slightly varied. 

We are of opinion, for these reasons, that the rule must be made absolute 
for a new trial, when the question to be submitted to the jury, with reference 
to this section, will be, whether the assignment was made by the insolvent, 
when in insolvent circumstances, voluntarily, and with the view and intention 
by him of petitioning the Insolvent Court for his discharge from custody. 

If all these circumstances concur, the plaintiff would be entitled to a verdict, 
but otherwise he would not. 

Rule absolute. 



Doe d. George Gord v. Needs. 

"pJECTMENT for a house and lands, in the parish of Burlescomhe, in the Where atwta- 
county of Devon, At the trial, before Littledale, J., at Exeter, at the estateln fee to 
last spring assizes, it appeared that the lessor of the plaintiff claimed under George G,^ the 
the following will of one John Shark, who died seized of the premises in G.,and anoT 
question. The will was, in substance, as follows : — JJ®' *•**!? ^ 

" I give and bequeath unto my two friends, Richard Comer and Henry Bond, son of g'\ and 
yeomen, all those my freehold lands, tenements, and hereditaments, which I i^\f^^ * 
hold in fee- simple, situate, lying, and being in the parish of Burlescomhe, and George G., 
county of Devon, called or known by the names of Harris's and Moor's Croft, j^q\ ^^^ 
upon this special trust and confidence in them reposed, and to the intent or another legacy 
purpose that they, the said Richard Comer and Henry Bond, and the survivors ^^ ^ JJJ^f j|,g* 
and survivor of them, do and shall permit and suffer my wife, Mary Spark, to *a»d George G. 
have, hold, and enjoy the same, and to take to her own use and behoof the dence was ad- " 
rents, issues, and profits thereof during her natural life ; and after her decease, »ni«8iWe to 
upon this further trust and confidence, and to the intent and purpose that the testator in- 
said trustees, or survivors or survivor of them, do and shall, out of the rents, ^^,^ ^ ^ 
issues, and profits arising out of ray said freehold lands and tenements, pay or son of G. 
cause to be paid unto my brother David Spark, the yearly sum or annuity of j^ ^^^^ it nitT 
ten pounds for the term of five years, if he should so long life ; as also my prius^ that the 
wearing apparel of every sort. Also, I give and bequeath unto John Gord the in^uustws* la 
dwelling-house, called the Middle House, and part of the orchard, together wspect of a 
with the garden thereto belonging, to hold to him during his natural life, and in fee ; and it 

after his decease to his wife, Mary Gord, and after their decease to John Gord, afterwards ap- 

' y * J t_ i_ peared, that the 

the son of George Gord, and his assigns. Also, I give and bequeath unto trustees only 

John Gord and Jane Needs the aforesaid close of land, called Moor's Croft, to jnterest^undel 
hold to them during their natural Hves as tenants in common, and not as joint the will ; the 
tenants ; and after their decease to George Gord, the son of George Gord, and 00^66**8110*"' 

to his heirs. Also I give and bequeath unto Jane Needs the dwelling-house ported in the 

* Court above, 

that the legal 
estate is still in the trustees, because if the objection had been made at viH prius^ that the 
trustees* estate was derived from a chattel interest, it might have been shewn that the chattel 
interest had expired. 
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Exchequer, wherein I now reside, together with the pound-house, garden, and other ap- 
D ^^ purtenances thereunto belonging, to hold to her during her natural life ; and 
v. after her decease to her daughter Ann Needs, and her assigns. Also I give and 

Needs. bequeath unto Anne Needs, until the decease of Cfeorge Needs and Jane Needs, 
the lower house and garden ; and after their decease to George Crord, the son 
of G. Gord, and his assigns. Also I give and bequeath unto George Crord, the 
son of John Gord, the sum of ten pounds, and to Jane and Elizabeth, the two 
daughters of the said John Gord, the sura of five pounds each. Also I give 
and bequeath unto Mary Gord, the daughter of George Gord, the sum of five 
pounds, and to George Gord, the son of the said Greorge Gord, the sum of ten 
pounds, and to John Chrd, one other son of the said George Gord, the sum of 
twenty pounds. Also I give and bequeath unto George Needs, the son of 
George Needs, the sum of ten pounds. All which said legacies to each of them 
given, I order, will, and direct shall be paid them respectively by my trustees, 
or survivors or survivor of them, when they come to the age of twenty-one 
years ; and if either of the children of John Gord, George Gord, or (horge 
Needs, happen to die before the legacies herein and hereby to them given, the 
share of he, she, or they so dying shall remain in the surviving brothers and 
sisters, share and part alike. And it is my will and meaning that my said trustees, 
or either of them, shall not be Hable to answer or make good any loss or losses 
that shall or may happen in consequence of this my will. And, lastly, I do 
hereby nominate, constitute, and appoint my said wife, Mary Spark, to be sole 
executrix of this my last will and testament." 

This will was dated 21st March, 1807, and the testator died in January, 1812, 
without having revoked or altered it. The widow Mary Shark, and the devisees 
Jane Needs, George Needs, and Qwen Needs, were dead before the commencement 
of the action. The lessor of the plaintiff ofifered declarations of the testator in evi- 
dence, to shew that he was the person intended to be designated in the will as 
George Gord, the son of Gord; this evidence was objected to, but the learned 
judge overruled the objection. It was also objected for the defendant, that the 
estate in fee was in the trustees, and therefore, that the plaintifif could not re- 
cover. The learned judge reserved the point, and the verdict passed for the 
plaintiff. 

Ball, in Easter term, having obtained a rule for a new trial on the first 
point, and for a nonsuit on the latter point, 

Bompas, Serjt., and Moody, shewed cause against this rule in Trinity term. 
The trustees in this case had not an estate of inheritance ; all the purposes of 
the trusts might have been performed by a less estate ; they, therefore, only 
had a chattel interest. Doe v. Simpson (a). Doe d. Player v. Nicholls(b), 
[Parke, B. — ^There is a difficulty about that part of the case, because if 
they took only a chattel interest, still the legal estate is in them until the trusts 
are executed.] That point was not taken at the trial, and therefore cannot 
be insisted on here. It might have been shewn that all the trusts were executed, 
in which case the legal estate would vest in the lessor of the plaintiff. On 
the second point, it is submitted that evidence was admissible to shew which 
of the two George Gords was intended by the testator. This is a case not of 
patent but latent ambiguity. The devise to George Gord, the son of Gord, 

(a) 5 East, 162. (A) 1 B. & C. 33f6, 



Needs. 
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upon the face of it is good ; it is only the adducing evidence that makes it Exchequer 
ambiguous ; evidence, therefore, may be brought to clear up the doubts. It j^^^ ^ Gord 
is fallacy, perhaps, to call it ambiguity ; it is more properly an obscurity in ^^v- 
language, which may always be cleared up by evidence to shew what the inten- 
tion of the testator is. Where a description in a will fits two objects, the rule of 
construction is, that evidence may be admitted to shew which object the tes- 
tator intended. Miller v. Travers{c), It does not appear on the face of the 
will that George Gord, son of Gord, means either George Gord, the father or the 
son ; there is no ambiguity, therefore, on the face of the will. The cases shew 
that if the testator had given instructions to insert one name and others were 
inserted by mistake, evidence is admissible to shew the intention of the 
testator. Beaumont v. FeU(d), Lord Cheyney^s CQse[e), Abbott v. Massie(f), 
and Hodgson Y, Hodgson {g), Steele v. Hoste{h), Price v. Pa^e(t), comprise 
this point. [^Parke, B. — ^The words of a devise of lands cannot be altered 
since the Statute of Frauds, which requires a will to be in writing.] In Marten 
V. Marten (k), where the name of a legatee was falsely spelt, the master of the 
rolls referred it to the master to see who the testator intended. Careless v. 
Careless (l) is quite in point with the present case. [Alderson, B. — ^All these 
cases are collected in Doe v. Chichester [m] , and in Mr. Wigram's very valuable 
book on evidence.] 

Ball, contrd, — ^The point taken at the trial as to the legal estate, was 
founded on Doe v. Nicholl[n); it is, therefore, open to contend, that the 
trustees had the legal estate in them, whether that estate was in fee or a 
chattel interest only. \Parke, B. — It appears by the learned judge's notes, that 
the only point taken was, that the estate in fee was in the trustees ; if it had 
been put that this estate was only a chattel interest, as we think it was, if that 
point had been made at nisiprius, it might have been cleared up, and have been 
shewn that the trusts were executed.] As to the evidence, the rule is, **if on 
the face of the will, it seems to be so ambiguous as to be incapable of any certain 
application, it is void in point of law"(o). That is the case with this will ; if 
evidence be admitted to give the devise to either of the Geerge Gords, it is 
the decision of the Court and not the testator that makes the devise. 
Looking at the terms of the will alone, it is impossible to say which George 
was intended. If parol evidence is to be admitted, it makes a devise of land 
good without writing. In Price v. Page, there was no decision of the Court. 
The distinction between the cases cited in favour of the admission of evidence 
and this case is, that here the ambiguity arises on the face of the will itself ; it 
is created by the testator, and, therefore, the will is uncertain and cannot be 
helped by evidence. This distinction was pointed out by Patteson, J., in 
Doe d. Preedy v. Holton {p) . ** In every case extrinsic evidence must be re- 
ceived for the purpose of shewing the state of the property, so as to see what 
comes within the clear terms of the devise ; but not to clear up any difficulty 
arising in the will itself." There is no express decision on this point, but 
Castledon v. T\imer(q), decides that an omission of a name cannot be supplied 

(e) 8 Bin^h. 244. (*) 1 P. Wms. 421. 

Id) P. Wms. 140. (0 1 Mer. 384. 

h) 16 Rich. 68. (m) 3 Taunt. 147. 

r/)4 Ves. 148. (n) 1 B. & C. 

(jg) 2 Vera. 593. (o) 2 Starkie'sEv. 925. 

{h) 6 Mad. 192. (p) 5 Nev. & Mann. 391. 

(0 4 Ves. jun. 680. (9) 3 Atk. 269. 
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Exchequer, by evidence ; and in Baylis y. The Attorney' General (r). Lord Hardwick, C, 

DoeT^Gord ^°^^ ^^^ allow of evidence to explain the testator's intention where there 

V. is a blank. 

Needs. 

Parke, B. — ^The difficulty in this case is, that there are two persons objects 

of the testator's bounty, and he has not afforded us means of ascertaining which 

he intended. My present impression certainly is. that it is a patent ambiguity. 

As to the first objection, it does not appear to have been objected that the 

trustees had the legal estate, in respect of the chattel interest, which I think 

they took, but in respect of an estate in fee. If the objection had been made 

in the proper shape, it might have been shewn, at the trial, that that chattel 

interest had expired, and therefore that the estate was out of the trustees. 

On the other point, we will take time to consider. 

Cur. adv. vult. 

In this term the judgment of the Court was delivered by — ' 

Parks, B. — In this case, which was heard before my brothers BoUand, 
Alderson, Gumey, and myself, a rule nisi for a new trial was obtained on two 
grounds : — ^first, that upon the true construction of the will of John Spark, 
under whom the lessor of the plaintiff claims, the legal estate in the land in 
question was not in the plaintiffs, but in the trustees ; and secondly, that evi- 
dence of the devisor's declarations was improperly received on the trial, to shew 
what he meant by a particular description in the will. 

The substance of the will was as follows. [His Lordship stated the pro- 
visions of the will set forth above.] Upon shewing cause against the rule nisi 
for a new trial, it was contended, on the part of the lessor of the plaintiff, that 
the trustees took only a chattel interest, till the annuity and legacies were paid, 
and these having been satisfied, the legal estate of the trustees ceased ; and 
the case of Doe d. White v. Simpson (s), and the authorities there cited, were 
referred to in support of the proposition ; and the first objection on the part of 
the defendants was no further insisted upon. The only point therefore remain- 
ing to be considered is, whether evidence was properly admitted of the devisor's 
declarations to shew what person he meant to designate by the description of 
" George Gord, the son of Gord." And we are of opinion that such evidence 
was properly admitted. 

If, upon the face of the devise, it had been uncertain whether the devisor 
had selected a particular object of his bounty, no evidence would have been 
admissible to prove that he intended a gift to a certain individual : such would 
have been a case of ambiguitas patens, yrithin the meaning of Lord Bacon's rule(0» 
which ambiguity could not be holpen by averment ; for to allow such evidence 
would be, with respect to that subject, to cause a parol will to operate as a 
written one ; or, adopting the language of Lord Bacon, "to make that pass 
without writing, which the law appointeth shall not pass but by writing." 
But here, on the face of the devise, no such doubt arises. There is no blank 
before the name of Gord the father, which might have occasioned a doubt 
whether the devisor had finally fixed on any certain person in his mind. The 
devisor has clearly selected a particular individual as the devisee. Let us then 
consider, what would have been the case, if there had been no mention in the 
will of any other George Gord, the son of a Gord: on that supposition there is 
no doubt, upon the authorities, but that evidence of the devisor's intention, as 

(r) 2 Atk. 329. (*) 5 East, 162. (/) Maxims, 25. 
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proved by his declarations, would have been admissible. Upon the proof of 
extrinsic facts, which is always allowed in order to enable the Court to place 
itself in the situation of the devisor, and to construe his will, it would have 
appeared that there were at the date of the will two persons, to each of whom 
the description would be equally applicable. This clearly resembles the case 
put by Lord Bacon of a latent ambiguity, as where one grants his manor of 6. 
to J. F. and his heirs, and the truth is that he has the manors both of North S. 
and South S. ; in which case Lord Bacon says, " it shall be holpen by averment, 
whether of them was that which the party intended to pass." 

The case is also exactly like that mentioned by Lord Coke in AlthanCs case («) ; 
"if A. levies a fine to William his son, and A. has two sons named William, 
the averment that it was his intent to levy the fine to the younger is good, and 
stands well with the words of the fine" Another case is put in Counden v. 
Clarke (x), which is in point; "if one devise to his son John, where he has 
two sons of that name :" and the same rule was acted upon in the recent 
case of Doey. Morgan (y). 

The characteristic of all these cases is, that the words of the will do describe 
the object or subject intended ; and the evidence of the declarations of the 
testator has not the eflfect of varying the instrument in any way whatever : it 
only enables the Court to reject one of the subjects, or objects, to which the 
description in the will applies ; and to determine which of the two the devisor 
understood to be signified by the description which he used in the will. This 
subject has been most ably discussed by Mr. Wigram, in his excellent treatise 
on the rules of law respecting the admission of extrinsic evidence in the inter- 
pretation of wills. 

There would then have been no doubt whatever of the admissibDity of evi- 
dence of the devisor's intention, if the devise to " George, the son of Gord," 
had stood alone, and no mention had been made in the will of George the son 
of John Gord, and George the son of George Gord, But does the circumstance 
that there are two persons named in the will, each answering the description 
of " George, the son of Gord,*' prevent the application of this rule ? We are 
of opinion that it does not. In truth, the mention of persons by those de- 
scriptions in other parts of the will, has no more eflfect, for this purpose, than 
proof by extrinsic evidence of the existence of such persons, and that they 
were known to the devisor, would have had : it shews that there were two 
persons, to either of whom the description in question would be applicable, 
and that such two persons were both known: and the present case really 
amounts to no more than this, that the person to whom the imperfect descrip- 
tion appears on the parol evidence to apply, is described in other parts of 
the same will by a more full and perfect description, which excludes any other 
object than himself. Still he is pointed out in the devise itself by a description, 
which, so far as it goes, is perfectly correct. In the case of Doe v. Morgan, 
above referred to, precisely the same circumstance occurred. 

We are therefore of opinion, that the lessor of the plaintiflf is entitled to 

recover ; and the rule must be discharged. 

Rule discharged. 



Exchequer, 



Doe d. Gord 
Needs. 



(tt) 8 Rep. 165 a. 



(a) Hob. 32. 



(y) 1 C. & M. 236. 
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ACCORD AND SATISFACTION. 

An action cannot be maintained upon an 
agreement which is a mere miexecuted accord 
of a previous debt. Reeves v. Hearncp 4. 



ACTION. 

See Accord and Satisfaction, 1. 
Agreement. Sheriff, 4. 

1. In an action on a contract, by which 
the defendant admitted a receipt of 40/. in part 

Savment of a piano-forte which he undertook to 
euver to the plaintiff on his return to England, 
the defendant pleaded that he did deliver a 
piano- forte, and allow the sum of 40/. as part 
payment thereof : — Held, that the lapse of up- 
wards of twenty years from the time of the 
making of the contract was not a primd facie 
proof of the plea. Siboni v. Kirkman, 51. 

2. Held also, that the executor of the defen- 
dant was liable on the contract. Id, 

3. A party who has, at the time a debt is con- 
tracted, given a verbal guarantee in the presence 
of the debtor, has an authority from him to pay 
the debt, and, having done so, may recover the 
amount as money paid to his use. Dkt, aliter, 
if there was not evidence that the verbal gua- 
rantee was given with the debtor's consent. 
Alexander v. Vane, 57. 

4. In an action for work and labour, the 
plaintiff proved a service of 161 days. The 
particulars of demand claimed payment " at the 
rate of 200/. a-year." Payment had been made 
in different sums and at various periods. At 
the expiration of the 161 days, the plaintiff left 
the defendant's service. It did not appear that 
he had offered or had been requested to return. 
The plaintiff had a verdict. Semble, that there 



was no evidence of a hiring at all, or that, if 
there was, the evidence raised a presumption 
that the hiring was not for a year; and held, that 
in the absence of a finding by a jury that there 
was a yearly contract, the Court ought not to 
grant a new trial, on the ground that there ap- 
peared to be an unperformed contract for a time 
certain. Bayley v. Reinnell, 60. 



AFFIDAVIT. 



See Practice, I. 



AGENT. 

See Partner. 

1. A. the brother of the defendant, acted 
as his shopman, and had authori^ to order in 
goods for the shop. A. was indebted to the 
plaintiff in 11/., and on being pressed for pay- 
ment offered a bill of exchange, drawn and ac- 
cepted by C. and D., and which bore the in- 
dorsement of the defendant. The bill being for 
25/. he desired that goods to make ud the balance 
should be sent to the defendant's snop. In an 
action on the bill and for goods sold, against the 
defendant, it appeared that the defendant's in- 
dorsement was not made by him or with his 
authority : — Held, that as it appeared by the evi- 
dence that the goods were not furnished on the 
credit of the bul alone, but on the credit of the 
defendant also, the plaintiffs were entitled to 
recover on the count for goods sold. Rose v. 
Edwards, 123. 

2. A demise was made by the lessor of the 
plaintiff, and by tiie terms of the demise the land 
was to be forfeited on a certain event. Subse- 
quently to the occurrence of the event stimulated 
against, the son of the lessor of the plaintiff who 

s 2 
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liad acted u hi* agent, and by irhoie initruc- 
tioDB an ejectment wai brought for the forfeiture, 
demanded the rent; — Utld, that there waa not 
■ufficient evidence of the Bon's authority to naive 
the forfeiture. Doe d. Nath v. Bircli, 36. 

3. Where a factor sold goods to A., and made 
out the invoice in hia own name, but at the same 
time diBcloied that they belonged to a principal 
in L/mdon; and it appeared that the custom of 
trade »bi for the factor to sell in hii own name 
when he wa« under advances to his principal, ae 
he WM in the present instance: — Held, tbat A. 
wa« entitled to set ofTa debt due from the &clor, 
in an action brought against him by the prindpal 
tat die price of the goods. H'orner v. M'Kay, 
80. 



AGREEMENT. 



A building agreement stipulated that the 
buDder, for every week beyond the time stipu- 
lated fbr the performance of the work, should 
fbifeit the sum of !il. weeUy, such penalty or for- 
fblture to be deducted from the amount which 
might remain owing on the completion of the 
work; — Hxid, that the oAer party waa not bound 
to deduct the forfeiture, but that he might nuuD' 
tain an action for it, or make it a subject of 
general tOrdS againit &e builder. Duckaorth 
T. Aliion, 11. 



AMENDMENT. 
SeePsACTicE, 33. 



ARBITRATION. 
See Stihf. 

1. Where all matter* in difference were re- 
fcrred, hut no question of liability was to be 
rtuaed, the Court, upon affidavits shewing thai 
the arbitratorcould not have awarded the amount 
■tated in his award to be due from defendant to 
pUinttfi^ except hy rejecting a claa* of items, 
■et aside the awara, although nothing appeared 
on the fhce of it. Harr'a v. Thomai, 197. 

2. An action respecting a right of way wae 
leferred, by order otHiti Print, to an arbitrator, 
who was to direct what should be done between 
the parties. He ordered the plaintiff to put up 
a stile on a piece of land belonging to C., who 
was not a party to the submission : — Held, void. 
Tumer v. Sinamton, 133. 

3. The Court will not grant an attachment for 
non-performance' of an award, where the refer- 
ence waa to two, with power to appoint a third 
arbitrator, they or any two of l/iem being autho- 
rized to enlarge the time, and the two original 
aibitnilon enlarged the time for making the 



award before they had appointed the third. 
Reade v, thitlm, 338. 

4. SembU, where a cause ii referred, a verdict 
being taken subject to the certificate of an arbi- 
trator, that it is no ol^ection to the certificate 
that it was made afUr the time of the return of 
the jury process. Salter v. Yalei, 234. 

ARRKT. 



A defendant, in aiippott of an awilication to 
be discharged out of^ custody, on the ground of 
privilege, in an affidavit slated, that, having 
sever^cases to attend in the Courts of C. P. and 
Exch., he was proceeding through the city on 
his way to Watmaaler, and when at the Bank of 
England, the recollection of some business with a 
client whom he was likely to meet at the Auction 
Mart, he went there, and saw the party, and *« 
he was leaving him to proceed to Weitmiaiter, 
he was arrested. The affidavits in answer stated 
that he was arrested between the hours of two 
and three, p. w-, in the Auction Mart Coffee 
Moiue ; that he then said nothing about going to 
Weitmiiater; and that he said he was there to 
negotiate a loan, with which he intended to pay 
plaintiff. Held, that these facts did not shew a 
case of privilege. Strong v. Dirkeiuon, 83. 



Declaration stated that plaintiff paid money to 
defendant in London, that he might cause it to 
be repaid to him at NorthaiBpttm on a certain 
day ; that defendant received the money, and in 
consideration of premises, promised to cause tbe 
money to be paid to the plaintiff at Norlhaaplm: 
— Held, to disclose a suffldent conaideratioD. 
SAiUiUerv.Glyn, 212. 

ATTACHMENT. 
See AaaiTaiTinH, 3. PnacrtCE, 5. 



A demand of the costs in the canae by die 
plaintiff's attorney, is sufficient to obtain an at- 
tachment, although the master's aHocaltr doc* 
not direct them to be paid to him. Cotv.Sabmm, 



ATTORNEY. 
See EviAEMcE, 1, 3, 3. Pbactice, 7, 32. 



. A pluntifTs attorney wrote a letla 
ing a debt and 6>. 8d. for charges, and 
were not paid at 
, procee£)iga f 



demanding a debt and 6>. Bd. for chatves, a 
*taluiK that if the same were not paid at his a&t 
befc™ I ■ ■ '^ 
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taken : — Heldf Parkef B., duhitante, that a tender 
to the clerk at the office hefore the time, of the 
debt only, was a good tender. Kirton v. Braith- 
waU, 48. 

2. Where business is done by an attorney for 
two persons jointly, his bill cannot be referred to 
the master on the application and undertaking 
of one of them only. Hobby v. Pritchard, 214. 

3. Qu. Whether an action pending on the bill 
makes any difference. Id. 



BAIL. 
See Practice, II. 



BANKRUPT. 

See Practice, 18. 

1. The assignment of all a trader's estate 
and effects to one creditor is an act of bank> 
ruptcy, without any fraud on the part of the 
tnider. Siebert v. Spoonevj 135. 

2. The official assignee in bankruptcy k not 
within the protection of the stat. 6 Geo. 4, c. 16, 
8, 44, which limits the time of bringing actions 
for any thing done in pursuance of the act to 
three months. Knight v. Turquand, 187. 

3. The application to discharge a prisoner out 
of custody, on the ground that he had become a 
bankrupt, and obtained his certificate, must be 
founded on an affidavit shewing that the certi- 
cate was inroUed. Otborn v. Williamscn, 1 26. 

4. Where an action was commenced ten 
months after a fiat of bankruptcy was issued 
against the defendant, and the defendant did 
not plead his bankruptcy, but gave a cog- 
novit for the debt and costs, and af^er action 
brought he obtained his certificate : — Held, that 
he was entitled to his discharge out of custody, 
as the cognovit did not create a new debt, al- 
though it was conditioned for payment at a later 
date than judgment could have been obtained. 
Id. 



BILL OF EXCHANGE. 

See Evidence, 11. Pleading, 4. 14 19. 
Practice, 4. 21. Promissory Note, 

1 . A notice of dishonour of a bill of ex- 
change is sufficient, if given by a person in whose 
hands it is, although he does not state where the 
bill is, or on whose behalf he applies. Wood' 
thorp v. Lowes, 193. 

2. In an action on a bill of exchange, it was 
held to be an inadmissible defence, that by a 
contemporaneous parol agreement it was stipu- 



lated that payment should not be called for until 
the determination of another suit, and that that 
suit was still undetermined. Adams v. Wordky, 29. 

3. The fact that a bill of exchange was ac- 
cepted for the accommodation of the drawer, is 
not sufficient to call upon an indorsee to prove 
that he gave value for it. MUU v. Barber^ 5. 

4. A party resident abroad drew a bill, and 
specially indorsed it to C. to whom he was in- 
debted ; he transmitted the bill to his agent, who 
procured the acceptance of the drawees to the 
bill, and then gave C. notice that he had received 
instructions to pay him some money on account 
of his principal. Before any further communi- 
cation between these parties, the agent was in- 
structed by his principal not to pay over the bill 
to C. until his accounts had been investigated. 
No investigation took place. Held, that nothing 
had passed to make the bill the property of C, 
and that he could not maintain trover against 
the agent for it. Brind v. Hampshire, 33. 



BONA NOTABILIA. 

A life policy under seal is bona notabUia 
where the instrument actually is at the time of 
the death of the party insured, as it amounts to 
a specialty debt. Gumey v. RawUngs, 235. 



BOND. 
See Pleading, 24, 25, 26. 

1. Subordinate officers appointed under 
the St. Pancras Paving Act, have not annual 
offices! they hold during the pleasure of the 
vestry I and, therefore, bonds given by them to 
the directors continue in force after the directors 
have retired from office. M^Gahey v. Alston, 46. 

2. A bond was conditioned for the due per- 
formance by a parochial officer of his duties, 
** from time to time, and at all times thereafter, 
during such time as he should continue in his said 
office, whether by virtue of his aforesaid appoint- 
ment, or of any re-appointment thereto, or of 
any such retainer, or emplo3nnent, by or under 
the authority, or with the consent or acquiescence 
of the said trustees, or their successors, to be 
elected in manner named by the said act" It 
appeared that by the local act referred to, the 
office in question was one of annual appointment 
or election, and it was pleaded to be so: — Held, 
that the bond was not confined to the year for 
which the officer was appointed, but extended to 
every year in which he should continue in office 
by virtue of successive re-appointments. Quore, 
whether it would apply to a case of re-appoint- 
ment, after having been out of office. Auff^ ▼. 
Keen, 8. 
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BROKERS. 

See Distress, S. 

A stockbroker^ in the city of London, cannot 
recover for work done as a broker, unless duly 
licensed by the mayor and aldermen of the city 
of London, under the stat. 6 Anne, c. 16. Cope 
V. Rowlands, 231. 



BUILDING ACT. 

The Building Act, 14 Geo. 3, c. 78, s. 43, does 
not protect a party from an action for a collateral 
damage, as in darkening lights resulting from a 
party-wall, erected with a bond fide intent to pur- 
sue the provisions of that act ; and, therefore, in 
an action for such an injury, no notice of action 
is necessary, nor is it necessary to bring it within 
three months from the time of the building of 
the wall. Wells v. Ody, 12. 



BRIBERY. 

The corruption of a voter at a municipal 
election, by promise of an employment, is, under 
the stat 5 & 6 Will. 4, c. 76, s. 54, an offence in 
the party promising. Harding v. Stokes, 41 . 



CASE. 

Case lies for darkening the plaintiff's windows 
by a wall erected by the defendant partly on his 
own lands, and partly on the plaintiff's land. 
Welhy.Ody, 12. 



CONSTABLE. 
See Notice of Action. 



COSTS. 

See Attachment. 

1. To discharge a rule to give costs to a de- 
fendant, who has been arrested for a larger sum 
than the verdict, it is not iuflScient to give the 
Court reasonable ground to believe that the 
whole sum was due, but it must be shown that 
the jplaintiff had reasonable ground to expect to 
obtain a verdict for the whole amount. Lewis 
V. Ashton, 80. 

2. A defendant who had been arrested for 
200/. on an attorney's bill, implied, after plea 
pleaded and notice of trial given, to tax the 
plaintiff's bill, upon which an order was made 
by consent, that the plaintiff be at liberty , to sign 



judgment immediately, and that the plaintiff's 
bill of costs be referred to the master to be taxed, 
the plaintiff undertaking to pay the amount and 
the costs of the action. On taxation the master 
disallowed 106/., leaving a balance of 148/. odd : 
60/., part of the sum disallowed, had been ac- 
tually expended by the plaintiff according to the 
defendant's directions : — Held, that the plaintiff 
had reasonable and probable cause for makine 
the arrest, and that the defendant was estopped 
by the terms of the order from complaining of 
the arrest. Watkins v. 0' Gorman Mahon, 129. 

3. The Court will not allow a defendant to 
enter a suggestion on the roll to deprive the 
plaintiff of costs under a Court of Request's Act, 
and at the same time make the plaintiff pay him 
the costs of an issue found against him. Jenks 
V. Taylor, 90. 

4. No suggestion can be entered to deprive a 
plaintiff of costs, under the Middlesex Court of 
Requests' Act, unless the defendant resides, and 
the cause of action also arises, within the county. 
Bailey v. Chitty, 224. 

5. The Middlesex Court of Requests' Act does 
not apply where the plaintiff's claim is reduced 
below 40s. by a set-off. Jenkinson v. Morton, 
78. 

6. In assumpsit, a defendant pleaded two spe- 
cial pleas to the whole declaration, except as to 
a certain sum, and as to that sum he pleaded a 
payment into Court: the plaintiff took the 
money out of Court, and replied, admitting that 
he did not proceed for damages ultra, and in his 
replication he adopted the form of anolle prosequi: 
— Held, that the defendant was entitled to the 
costs of tiie special pleas. Goody v. Goldsmith, 
194. 

7. Where the entire amount of the issues 
found in favour of the defendant, exceeds that 
found for the piaintiff, the defendant is entitled 
to the general costs of the cause, even thoup;h 
the general issue be found in favour of theplam- 
tiff provided the pleas are pleaded to separate 
parts of the plaintiff's demand. Probert v. PhUUps, 
235. 

8. In the King's Bench and Exchequer, it is 
discretionary with the master to allow the costs 
of passing the record : in the Common Pleas it 
may be passed immediately on issue joined. 
M'Cune v. Smith, 210. 

9. A parish officer, sued in trespass for dis- 
training for poor and highway rates, is not en- 
titled to treble costs in case the plaintiff is non- 
suited. Charrington v. Metheringham, 229. 



COURT OF REQUESTS. 
See Costs, 3, 4, 5. 
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COVENANT. 

See Landlord and Tenant. 

1. To enable the assignee of a reversioner to 
sue on the covenants contained in a lease, he 
mnst be seised of the same reversion to which 
the covenants were originally annexed. Card' 
well V. Lucas, 203. 

2. A. granted a lease for eleven years, under 
which defendant entered, but which lease was 
never executed by A. who died and devised the 
property to the plaintiff; the plaintiff, as assig- 
nee of the reversioner, sued the defendant for 
breaches of covenants contained in the lease. 
Held, that he could not maintain such action. Id, 



CROWN. 
See Pbactice, 38, 39, 40. 



DAMAGES. 
See Trespass. 



DISCHARGE OF PRISONER. 
See Bankrupt, 3, 4. Practice, V. 



DISTRESS. 

1. A boat was sent by the owner to certain 
salt-works belonging to a salt manufacturer, and 
left a reasonable time in a canal on the premises 
for the purpose of being loaded with salt: — Held, 
(Parke, B. dissentiente,) that the boat was not 
privileged from distress. Muspratt v, Gregory, 
158. 

2. Goods of a stranger on the land may be 
distrained for a rent charge issuing out of it. Id. 

3. The 57 Geo. 3, c. 93, s. 6, enacts, "that 
every broker or other person who shall make and 
levy any distress whatsoever, shall give a copy of 
his charges and of all the costs and charges of 
any distress whatsoever, to the person whose 
goods were taken -.—Held, that this statute does 
not apply to the landlord, unless he interfere 
personally in the distress. Hart v. Leach, 172. 

4. The costs of the distress in the above statute 
are not confined to the actual distress, but include 
the subsequent costs of appraisement and sale ; 
per Parke, B. Id, 

5. An action will lie for an excessive distress 
in taking growing crops. PiggoU v. Birlles, 
18. 

6. An action for distraining beasts of the 
plough is not maintainable, ^ the only other 
subject of distress is growing crops. Id, 



EJECTMENT. 
See Agent, 2. Practice, 20. 

1. The affidavit to obtain a rule for bail, &c. 
under the 1 Geo. 4, c. 87, must swear positively 
to the execution of the lease or agreement by the 
tenant. Doe d. Beard v. Roe, 131. 

2. The notice to quit, under the same statute, 
must appear to have been given by the authority 
of the landlord. Id, 



ELECTION. 
See Bribery. 

ESTATE. 

See Will. 

Where A. by indenture of lease conveyed cer- 
tain premises to M. E., to "hold the same to the 
said M. E., and her heirs from, &c. for and dur- 
ing the natural lives of the said M. £.'s son J., 
her daughter M., and A/s grand-daughter, and 
the life of the survivor of them," and A. had no 
grand-daughter till some years afrer the making 
of the indenture : — Held, that the estate enurea 
during the lives of T. and M. only. Doe d. Pern- 
berton v. Edwards, 137. 



ESTOPPEL. 



See Landlord and Tenant, 6. 



EVIDENCE. 

See Pleading, 12, 13, 14, 15. 17, 18. 20. 
23. Action, 4. Promissort Note, 4, 5. 
Will, 4, 5. 

1. Knowledge which an attorney obtains in 
the course of his retainer as such, of the state of 
a deed, e. g, whether, when shewn to him by his 
client, it was stamped or not, is privileged. 
Wheatley v. WUliams, 140. 

2. The privilege of confidential communica- 
tions extends to all knowledge acquired by an 
attorney when acting in that capacity. Tur- 
quand v. Knight, 192. 

3. An attorney employed by a bankrupt to 
raise money for him, will not be allowed to state 
whether a certain document was at that time in 
the bankrupt's possession. Id, 
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4« Declarations made by a deceased attesting 
vritness respecting the attested instrument, are 
not admissible in evidence, tbougb admissions of 
fraud or forgery on bis own part, and tbougb bis 
handwriting has been proVea as proof of tbe in- 
strument. Stobart V. Uryden, 146. 

5. Heldy tbat, on a new trial, an admission of 
ibe handwriting of an attesting witness was an^ail- 
able, tbougb made before tbe previous trial, and 
tbougb, in debt on bond, tbe plea on tbe former 
trial was non est factum, and on tbe second trial 
a, special plea tbat tbe condition of tbe bond bad 
been altered after execution. Langley v. Earl of 
Oxford, 63. 

6. To make an entry in tbe handwriting of a 
person deceased, evidence, it must be proved not 
only to have been in tbe regular course of busi- 
ness, but to have been made at the time it bears 
date or immediately after. Ray v. Jones, 220. 

7. It is for tbe Court to decide, under tbe 
facts of each particular case, what is such rea- 
sonable search for a lost document as to make 
secondary evidence of its contents admissible. 
M^Gahey v. AUlon, 238. 

8. In an action for work and labour against a 
part-owner of a vessel, another part-owner is a 
competent witness to prove tbat tbe defendant 
has no share in the vessel, with a release. Query, 
is he without? Jones v. Pritchard, 199. 

9. Materials cannot be recovered under & 
count for work and labour only. Heath v. Free- 
land, 140. 

10. Where tbe particulars of demand stated 
tbat tbe action was brought to recover a bet lost 
by R., Held, that tbe plaintiff was bound by bis 
particular, and could not shew he had rescinded 
the bet before tbe event. Davenport v. Davies, 
119. 

11. Where tbe acceptor of an accommodation 
bill was sued by an indorsee five years after the 
bill had become due, and no notice of dishonour 
had been given to any of the parties to the bill: — 
Held, that, as the plaintiff did not call the party 
for whose accommodation the bill was given, the 

i'ury might fairly presume that the bill, when it 
>ecame due, was in the hands of tbe party for 
whose accommodation it was given, and indorsed 
afterwards. Bounsalv, Harrison, 113. 

12. Goods were consigned by the plaintiff to 
the defendant, who was a wharnnger; by tbe di- 
rection of tbe consignee, and tbe assent of tbe 
plaintiff, -the goods were delivered to a third per- 
son: — Held, that such deUvery was a good de- 
fence, i^nd admissible under a plea denying tbe 
plaintiff'^ possession of tbe goods. Vernon v. 
Shipton, 195. 

13. Held, also, that the plaintiff was entitled 
to a verdict on tbe plea of not guilty, such a de- 
livery amounting to a conversion in fact, and tbe 
plea of not guilty admitting the plaintiff's posses- 
sion. Id* 



14. In an action of trover, tbe defendant 
pleaded, justifying tbe taking of the goods under 
an execution against a third person, averting that 
the goods were his property and not the property 
of tbe plaintff. The repUcation averred, that the 
goods were the property of the plaintiff, and not 
of tbe third person: Held, tbat the plea was 
merely a special traverse of the plaintiff's pro- 
perty in tbe goods; and tbat, upon evidence that 
tbe goods were the joint property of the plaintiff 
and the third person, the plaintiff was entitled to 
a verdict, such an interest being sufficient to 
enable the plaintiff to maintain trover, and the 
plea admittmg a conversion. Farrery, Beswkk, 
153. 

15. In an action on the statute 2 W. & M. 
sess. 1, c. 5, s. 2, for not paying the overplus 
above tbe amount of rent distrained for to the 
sheriff, &c., the defendant pleaded tbat be paid 
the overplus to the plaintiff, (the owner of the 
goods,) who accepted it in satisfaction of the 
cause of action: — Held, tbat proof of a payment 
of a sum of money to the plaintiff in the name 
of an overplus was not conclusive evidence in 
support of tbe plea, but that it was a question for 
tbe jury, whether tbe plaintiff received it in fiiU 
satisfaction, and, if not, tbat it was open to tbe 
question for them, whether the charges, above 
wbich and tbe rent it was to be overplus, were 
regular. Lyon v. Tomkies, 144. 

16. In an action against executors, if they 
plead over, and the verdict pass against them, 
production of the judgment- roll on a scire fieri 
inquiry before the sberiff, is sufficient primdfacie 
evidence of assets to find a devastavit. Palmer 
V. Waller, 105. 

17. A broker made a contract, and he bought 
and sold notes: — " We have this day bought of 
you 100 tons dry palm oil, the above oil to be 
delivered to the sellers from the Speedy or Char- 
lotte, expected to arrive about November or De- 
cember next." 2. " We have tbis day sold for 
you 100 tons of dry palm oil, ex Speedy and Char- 
lotte, to arrive: " — Held, that evidence of mer- 
cantile usage was admissible to shew tbat both 
these notes had tbe same meaning, being in- 
tended to represent that the oil should arrive by 
one or other of these vessels, to be delivered 
from either vessel, at the option of the seller. 
Bold V. Rayner, 44. 

18. The record is conclusive evidence of the 
time of the issuing of the writ; but if a wrong 
date has been inserted, the trial may be set 
aside, and tbe record altered. Whipple v. Manr 
ley, 56. 

19. In an action for insecurely keeping a 
mining shaft, issue was joined on the deren- 
dant's possession of the shaft. Tbe defendant 
bad stated, that if a miner's jury should say it was 
bis, be would remunerate tbe plaintiff. The 
miner's jury ^ave their verdict in writing, that 
the shaft was m tbe possession of the defendant. 
Held, tbat the findmg was admissible in evi« 
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dence, on the principle on which admissions 
made by a third person to whom a party refers 
are admissible. Sybray v. WhUe^ 68. 

20. In indebitatus assumpsit for goods sold and 
delivered, evidence is admissible, under the plea 
of non-assumpsit, to shew that the article was a 
machine for which nothing was to be paid unless 
it worked well ; and the defendant is entitled to 
a verdict, if he shews that the machine did not 
work well. Groundsell v. Lamby 28. 

21. Proof of acting as a public officer is 
primi Jacie evidence of his being legally ap* 
pointed. M^Gahey v. Ahtony 238. 



EXECUTORS. 

See Action, 2. Bona Notabilia. Evi- 
dence, 16. 

FEME COVERT. 

1 . A married woman, though the wife of an 
alien who is residing abroad, and is not shewn 
ever to have been in England, is not personally 
liable for goods sold to her; at all events, unless 
she contracted for them as a feme sole, harden 
v. De Keverberg, 201. 

2. It is not sufficient that she did not state 
that she was married at the time she ordered the 
goods; she must be guilty of some misrepresen- 
tation, for the purpose of obtaining credit as a 
feme sole. Id, 

FORFEITURE. 
See Agreement. 

GUARANTEE. 
See Action, 3. 

HIRING AND SERVICE. 
See Action, 4. 

HUSBAND AND WIFE. 
See Feme Covert, 1, 2. 

INSOLVENT. 

All assignments made with an intention of 
petitioning the Insolvent Court, are fraudulent 
and void within 7 G. 4, c. 57, s. 32, though 
executed more than three months before the 



party goes to prison. The intention is, in all 
cases, a question for the jury. Becke v. Smith, 
242. 

INTERPLEADER. 
See Practice, 33. 

JUDGMENT AS IN CASE OF NONSUIT. 
See Practice, III. 

LANDLORD AND TENANT. 

See Agent, 2. Covenant, 1, 2. 
Ejectment, 1, 2. 

1 . Where a tenant gave his landlord notice to 
quit at MichaelmaSf 1835, and subsequently 
made an offer to remain another year, to widen 
the agent of his landlord replied, that H. (the 
landlord) has directed me to inform you that he 
could only consent to accept your offer of 420/. 
for the farm from Michaelmas next to Michaelmas, 
1 836, subject to the existing covenants, provided 
I could not find a tenant at the rent it appeared 
to me to be worth by the 1st of Augtat. The 
tenant having assented to these terms, Held, 
that if the above amounted to a substantive 
agreement at all, it was an implied condition on 
the part of the tenant to allow any one wishing 
to take the farm to ^o over the land; and, the 
tenant having refused to do so, the agreement 
fell to the ground, and the notice to quit at Mi- 
chaelmas, 1835, remained good. Doe d. the 
Marquis of Hertford v. Hunt, 102. 

2. It is not necessary that a notice to a tenant 
under the stat. 1 G. 4, c. 87, should state it to 
be signed by the agent of the lessor of the plain- 
tiff. It is sufficient to state that it is signed by 
the agent of the landlord. Doe d. Beard v. 
Roe, 48. 

3. Nor is it necessary to set out at length what 
the tenant will be required to do under the 
statute. Id, 

4. The custom of the country as to the te- 
nant's way going rights to an allowance for seed 
and labour on the land, is not excluded by a sti- 
pulation in his lease, that, on leaving, he shoidd 
consume three-fourths of the hay and straw on 
the land, and bestow the manure therefrom on 
the land, leaving the unconsumed manure for 
the landlord, he paying for it. Hutton v. War' 
ren, 71 . 

5. A tenant occupied land at the expiration 
of a lease, with the assent of the lessor, a parson. 
On the determination of his title, he continued 
to be tenant to his successor: — Htld, that he was 
tenant under the terms of the original lease. Id. 

6. A lessee entering and holding under a 
lease not executed by his landlord, is not es- 
topped from shewing such want of execution by 
the lessor. CardweU v. Lucai, 203. 
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7. By parol, a dwelling-house and premises 
were demised for a year. The lessee |* accepted 
the said lease, and, by virtue of the said demise, 
entered upon the demised land." Before and at 
the time of the demise, eight acres, included in it, 
had been demised to a third party, in whose pos- 
session they were, so that the lessee could not, 
and did not, enter upon them. Held, that the 
demise was altogether void. Neale v. Mackemie, 
(in error,) 174. 

8. A tenant from year to year asreed to buy 
the freehold of the demised land; after the 
agreement of purchase, the purchase-money 
being unpaid, tne landlord demanded posses- 

ihe tenant said he had bought the land. 



sion 



and he should keep it. Heldy first, that the 
agreement for purchase not being absolute, but 
conditional on a good title being found, it did 
not put an end to the yearly tenancy ; and, se- 
con£y, that tibe assertion of a right to hold by 
the tenant must be taken to have been made by 
him in his character of purchaser, and not as 
tenant; and, therefore, that it was no dis- 
claimer. Doe d. Gray v. Staiuon, 154. 



LIEN. 

A testator devised his estates to trustees, upon 
tmst, to receive the rents and profits, and pay 
and apply two thirds of them to the plaintiff, and 
one third to his widow during her life, and after 
her decease he devised the estates to the plain- 
tiff in fee. The trustees deposited the deeds 
with the defendfiuit, an attorney, for purposes 
connected with the trust, who claimed to de- 
tain the deeds as a lien for his charges in- 
curred in respect thereof: — Held, that he was 
not entitled to obtain them from the plaintiff on 
the death of the widow, as the debt incurred was 
the personal debt of the trustees. Lightfoot v. 
Keane^ t38. 



LIMITATION OF ACTION. 
See Bankrupt, 2. Promissory Note, 5. 



MALICIOUS ARREST. 

The defendant, having reasonable and pro- 
bable cause for suspecting that A. had made an 
assault upon him with intent to rob, gave him in 
charge to a constable. The constable stated that 
A. was a very respectable man, and not likely 
to have committed the offence. The defendant, 
however, persisted in his charge, and he was 
taken before a magistrate. In an action for a 
malicious arrest. Held, that it was a misdirection 
to tell the jury, that if the defendant believed 
the good character given by the constable, and 
persisted in his charge merely from obstinacy. 



it put an end to the reasonable or probable cause 
for taking A. into custody. Musgrave v. NeweUt 
91. 

MALICIOUS TRESPASS. 
See Notice of Action. 



NOTICE OF ACTION. 

See Building Act. 

Where a constable arrested the plaintiff for an 
offence against the Malicious Trespass Act, 7 & 
8 G. 4, c. 30, which he had not seen conmiitted^ 
and of which no complaint had been nuide to 
him by the owner of Uie property: — Heldf that* 
although the arrest was illegal, as the constable 
was acting bond fide under the act, he waa en- 
titled to a month's notice of action. BaUinger v. 
Ferris, 111. 

OFFICER. 
See Bond, 1, 2. Evidence, ^X. Trovii^ 



OUTLAWRY. 

A writ of capias, on which proceedings to 
outlawry were afterwards taken, was delivered to 
the shenff on the day the defendant went abroad, 
with a direction to return the writ non est inven* 
tus; and a judge's order was also obtained for the 
return of it in fifteen days ; the Court reftised 
to set aside the outlawry, except on the terms of 
paying the costs, and putting in bail in the alter- 
native to pay the condemnation-money, or 
render. L^ v. duggett, 152. 



PARTICULARS OF DEMAND. 

See Evidence, 10. 



PARTNER. 

Where, by the rules of a club, it appeared to 
be the intention of the parties that all dealings 
should be for ready money, and a fund was pro- 
vided for the committee, whose duty was to 
^^ manage the affairs of the club:'' — Held, that the 
members were not personaly liable for any con- 
tracts on credit entered into by the committee. 
Fleming v. Hector, 180. 



PAROL AGREEMENT. 
See Bill of Exchange, 2. 
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PLEADING. 

See EviDENCu, 9, 12, 13, 14, 15, 20. Paac- 
TICE, IV. 

I. Declaration: 

1. A declaration is sufficient, though it 
pursues the old form of describing the plaintiff 
as a debtor to the king, and concluding with a 
quo minust though such may be struck out on 
summons for surplusage. Aldenon v. Johnson, 
229. 

2. A count for work done by the plaintiff as 
administrator, may be joined with counts for 
work done by and account stated with the 
testator. Edwards y, Grace, 141, 

3. The omission to state a promise to pay in 
an indebitatus count, is not supplied even after 
verdict, either by the statement at the beginning 
of the declaration, of its being an action on 
promises, or by the conclusion, that in conside- 
ration of the premises respectively before-men- 
tioned the defendant promised, &c.; the count 
in question not being included in such promise. 
Hayter v. Moat, 189. 

4. A declaration on a bill of exchange paya* 
ble four months after date, need not aver that 
that period had elapsed before the commence- 
ment of the suit; if it state *' which period has 
now elapsed," that is sufficient. Owen v. WcUers, 
208. 

5. In case of slander of title, a declaration 
not setting forth the words is bad, after verdict, 
and the Court will arrest the judgment* Gutsole 
V. Mathers, 64. 

II. Plea. 

6. A plea pleaded generally must be 
taken as pleaded to the whole declaration. If 
such a plea be no answer to one count of a de- 
claration, the proper course is to demur spe- 
cially. Putney y. Swann, 216. 

7. Semblfy that though immaterial matter may 
not make a plea double, a traverse of both the 
material and immaterial parts of the plea is ob- 
jectionable on special demurrer, as tending to 
make uncertain what is the substantial issue to 
be tried. Regit v. Green, 1. 

8. A plea traversing the damage only is bad. 
Porter v. Izat, 54. 

9. In an action on a contract that the ship 
should sail from Hamburgh, being tight, staunch, 
and strong, and proceed to Lima, the declara- 
tion alleged, by way of breach, that the ship, 
when she sailed, was not tight, staunch, and 
strong, and that though she did sail from Ham- 
burgh, yet, by reason of her not being tight, &c., 
she was obliged to put back to Altona, and was 
by reason thereof detained at Altona a long space 
of time : — Held, that a plea was bad, traversing 



that the detention at Altona was cauaed by ihe 
vessel not being tight, staunch, and strong* 
Id. 

10. A plea to an indebitatus count in debt, 
that when the said sum of, &c,, became due and 
payable, the defendant paid it, according to hia 
contract and liability, should conclude with a 
verification. Goodchild v. Pledge, 7. 

1 1 . A plea giving express colour in trover is 
good under the new rules. MoratU v. Sign, 237« 

12. Goods sold on a credit unexpired, is a 
denial of any right of action by the vendor for 
the price, and therefore need not be specially 
pleaded under the new rules. Broomfield ▼. 
Smith, 114. 

13. A plea to a count for work and labour, 
that the debt, except as to the sums of, &c., was 
due on a special contract to work for the dii- 
bursements out of pocket, is bad on ipecial de* 
murrer, as amounting to the general issue. Joma 
V. Nanney, 24. 

14. In an action on a bill of exchange, tiM 
sufficiency of the stamp is put in issue by a 
plea denying the acceptance, and the Court wiU 
not allow a distinct plea that the stamp is insu^ 
ficient. Dawson r. Macdonald, 215. 

15. A set-ofi* must be specially pleaded; it 
cannot be given in evidence under a plea of 
nunquam indebitatus, with notice of set-off. Grm* 
ham V. Partridge, 37. 

16. It being admitted that a payment had 
been made to the plaintiff after action brought, 
the Court reduced the verdict by that amount. 
Richardson v. Robertson, 80. 

17. Qu. Whether evidence of payment, either 
before or after action brought, is admissible in 
evidence in reduction of damages, the only 
plea being non-assumpsit. Id, 

18. On the trial of an action of trespass for a 
false imprisonment, to which not guilty and a 
justification were pleaded; it appeared that tha 
plaintiff had been detained in custody by forct 
of an attachment lodged with the coaler by the 
defendant: — Held, that the plaintiffought not to 
have been nonsuited, but that the detainer by 
legal process ought to have been proved under a 
plea of justification. Bryant v. Clutton, 50. 

19. If a writ is issued on the day on which a 
bill of exchange is due; it is sufficient if the de- 
fendant pleads that the bill was not due at tiia 
time of commencing the suit. WeUs v. Gikif 
209. 

20. It is an essential part of a plea of justifi- 
cation of a trespass in an entry to take a parf^ 
under a ca, sa» to state that the outer door is 
open ; therefore, the replication de ir^urid puts 
that fact in issue, and it is unnecessary to set out 
by a new assignment the abuse of the authority 
in breaking the outer door. Kerbey v. Denby, 
31. 
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^2. In an action on a false return to a writ of 
a. fa,^ the declaration stated, that the defendants 
seized and took in execution divers goods, &c., 
and levied the value, &c. thereout : — Heldt that 
the traverse that the defendants did not seize or 
take and levy thereout, was too large, and that 
it ought to have been in the disjunctive. Stubbt 
v. Lainson, 122. 

23. In such an action, where the sheriff re- 
turned nulla bona, it is sufficient prima facie evi- 
dence for the plaintiff, to prove that tne sheriff 
seized the goods. Id, 

24. Where to debt on bond conditioned for 
the payment of 1400/. the defendants pleaded 
payment of 800/. post diem, — Held ill on de* 
murrer. Ashbee v. Pidduek, 116. 

25. Where a bond has been given for the 
payment of money on a certain day by A., B., 
and C, jointly, and it does not appear on. the 
face of the bond that B. and C. are only sureties, 
it is no defence in an action on the bond against 
B. & C. after A.*s death, to plead that A. was the 
principal, and that the plaintiff had released A.'s 
executor before bringing the action. Id, 

26. It is not necessary to set out a breach in 
debt on a money bond, as the bond creates the 
debt, and the condition and defeasance must be 
stated by the defendant. Id, 



PRACTICE. 

See Attachment. Bankrupt, 3. Costs. 
Evidence, 10. Outlawry, Sheriff, 1, 2. 
Will, 5. 

I. Affidavits. 

1. It is no objection to an affidavit of debt 
sworn before a commissioner, that there was then 
no title to the affidavit, if it appear in the jurat 
that it was sworn before a commissioner of the 
Court in which it was used. The title may be 
added after it is sworn. Perse v. Browning, 47. 

2. An affidavit of debt is good, although not 
entitled of any court, and sworn, in Scotland, 
before a person stating himself to be a commis- 
sioner for taking affidavits in the Courts of C. P. 
and Exch. White v. Irving, 230. 

3. It is sufficient if the affidavit of debt, stat- 
ing the defendant to be indebted to the plaintiff 
in 40/. for the hire of a berth on board a vessel 
of lAie plaintiff's, let by the plaintiff to the de- 
fendant and at his request. Shepherd v. O'Bryen, 
120. 

4. An affidavit of debt, made by an indorsee 
of a bill of exchange against the drawer, not 
shewing a default in the acceptor, is bad. Crosby 
V. Clarke, 77. 



5. An attachment, though not served, is a pro- 
ceeding against the sheriff, in which the affi- 
davits to set the attachment aside, should be 
entitled. The King v. Sheriff of Middlesex, 221. 

6. Affidavits to move for a new trial must be 
sworn within first four days of term. Osmar 
v. Richies, 191. 

7. The affidavit to change the venue in a suit 
may be made by the attorney. Anon, 127. 



II. Bail. 

8. Bail, in a town cause, may justify in per- 
son, although their affidavit of justification is 
insufficient. Shane v. Spade, 225. 

9. A plaintiff having declared ck bene esse, and 
afterwards obtained time to join in demurrer, 
cannot oppose the defendant's bail. Bolton v. 
Johnson, 226. 

10. Bail are not discharged by time being 
given to a principal, within the limits in which 
regularly final judgment could be obtained 
against him, althou^ the plaintiff might have 
signed final judgment by the order of a judge at 
an earlier period. Whitfield v. Hodges, 127. 

11. An assignment of a bail-bond by the 
sheriff must be m the presence of two persons, 
other than the sheriff and the plaintiff. White 
v. Barrack, 57, 



III. Judgment as in Case of Nonsuit. 

12. If issue be joined in the vacation after 
Easier Term, and no notice of trial given, it is 
too early to apply for judgment as in a case of a 
nonsuit in Michaelmas Term, where it does not 
appear that it is a country cause. Heale v. 
Curtis, 214. 

13. Where the plaintiff pleads issuably, but 
does not add the similiter for the defendant, the 
latter is not entitled to judgment as in case of 
nonsuit, unless he has added the similiter himself. 
Brooke y, Lloyd, 131. 



IV. Pleadings. 

14. A plea which the plaintiff treats as a 
nullity, is not a waiver of a demand of a plea. 
Hough V. Bond, 81. 

15. A declaration de bene esse, in the original 
action, is not a waiver of a previously com- 
menced suit on the bail-bond. Vernon v. Turley, 
81. 

16. The Court will not, after the time of 
pleading has expired, allow a defendant, in an 
action on a check, to add a plea shewing that 
he executed the check in contravention of stat. 
9 G. A, c. 49, 8. 15. M'DowaU v. Lyster, 226. 
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1 7. A plea of pktie odminhttravit need not be 
signed by counsel. Reed v. Spurr, 230. 

V. Prisoner. 

1 8. The Court will not interfere in a summary 
way to discharge a prisoner out of custody at the 
suit of the assignees of a bankrupt, although the 
bankrupt swears the debt was fictitious, and 
there is reason to think that it was so. Mason 

V. Smith, 95. 

19. The application to the Court to discharge 
a prisoner out of custody, should be made 
promptly. It is too late at the end of three 
months. Id. 

20. An action of ejectment is within the 
Small Debtors* Act, 48 G. 3, c. 123. Doe d. 
ThrelfuU V. Ward, 223. 

VI. Process. 

21 . It is too early to issue a writ on the day 
on which a bill of exchange becomes due. 
Wells V. Giles, 209. 

22. When a writ of summons was indorsed 
as "issued by W. L. agent for the plaintiff;*' — 
Held, bad. Lloyd y, Jones, 121. 

23. The blank after " of" in the writ of capias 
must be filled up with the place and county of 
the residence, or supposed residence, of the de- 
fendant, or wherein the defendant shall be, or 
shall be supposed to be, as directed by the first 
section of the stat. 2 W. 4, c. 39. Rolf'e v. Swann, 
82. 

24. Service of a writ of summons under such 
circumstances as show that the writ came to the 
possession of the defendant: — Held equivalent 
to a personal service. Williams v. Piggot, 115. 

25. The Court will not set aside the proceed- 
ings because it is sworn that the party served is 
not the real defendant, but a stranger to the 
cause ; he must wait until judgment is signed. 
Griffin y. Grey, 201. 

VII. Trial. 

26. Notices of trial by continuance, and of 
countermand of notice of trial, must be given the 
same time before the expiration of the notice of 
trial. Forbes v. Crow, 79. 

27. In assumpsit, the first count of the decla- 
ration stated that the defendant, in consideration 
that the plaintiff would send a pony to the de- 
fendant, and consent to sell it to a third, pro- 
mised that he had authority from that third 
person to buy it on his account; the second 
count stated the defendant's promise to be, to 
buy the poney himself: — Held, that the action 
was in substance for the price of the pony, and 
that therefore it miffht be tried before the sheriff, 
under the 3 & 4 W. 4, c. 42, s. 17. Price v. 
Morgan, 221. 

28. Qu, Whether the Court will set aside a 
trial before the sheriff, upon the motion of the 



party at whose instance the writ of trial was ob- 
tained, on the ground that the action was not 
within the stat. Id. 

29. Where an issue had been delivered in the 
common form, as for a trial at nisi prius, and 
subsequently a judge's order had been obtained 
to try before the sheriff, service of the judge's 
order, and of notice of trial, is irregular, as the 
plaintiff ought to have taken out a sunmions to 
amend the issue. Ward v. Peel, 134. 

30. Withdrawing a juror at the trial does not 
put an end to a cause, unless it was clearly the 
intention of the parties at the time that it should 
have that effect. Harris v. Thomas, 197. 

31. It is not necessary for the sheriff to return 
two distinct panels to the writs of venire J'aciai 

juratores and the distringas, Archboldy, Smith, 96. 



VIII. Miscellaneous. 

32. The Court of Exchequer will review the 
decision of the judge at nisi prius, as to amend- 
ing the record under 9 Geo. 4, c. 15. PuUen 
V. Seaven, 132. 

33. Tlie Court in granting an interpleader 
rule, where the judgment creditor did not ap- 
pear, reserved to the claimant the right to try an 
issue with the sheriff as to his having been guilty 
of misconduct, but not to bring an action of 
trespass for the original seizure. Lewi» y. 
Jones, 211. 

34. Where plaintiff's coimsel, in an unde- 
fended action, took a verdict for the principal 
of a mortgage debt without the interest, the 
Court refused to increase the verdict. Boktr v. 
Brown, 223. 

35. Where a general verdict is taken, subject 
to a reference, and the arbitrator assesses the 
damages on each count separately, if one count 
be bad, the judgment will be arrested on that 
count only. Hat/ter v. Moat, 189. 

36. A writ of error acts as a supersedeas 
from the time that the notice of its allowance is 
given ; even though it be irregular in not stating 
the ground of error. Marstow v. Hales, 210. 

37. A plaintiff cannot charge a defendant in 
execution, after the notice of aUowance of a writ 
of error, thoue^h sued out irregularly ; he must 
first move to liave it discharged. Marston v. 
Halls, 189. 

38. In an information of intrusion, the crown 
may lay the venue in any county, and try it in a 
di£&rent county from that in which the venue 
is laid. Attorney- General v. Parsons, 227. 

39. The title of the crown may be tried with- 
out a previous inquest of office, although the 
defendant has been in imdisturbed possession 
for twenty years. Id, 

40. A tales may be prayed for the cirown in 
the absence of the A.-G., and wilhout his wat- 
rant. Sembk, Id. 



262 



DIGEST. 



PRISONER. 
See Pbactice, V. 

PROCESS. 
See Practice VI. 

PROMISSORY NOTE. 

See Bill of Exchakge. 

- 1. No particular words are necessary to make 
ai^ instrument a promissory note. It is sufficient 
i^ a promise can be feirly implied. Brooks v. 
Jm'ms, 200. 

: 2. " I. O. U. 20/. to be paid on the 22nd," re- 
quires a stamp either as an agreement or a pro- 
missory note. Id, 

3. Semble, that an instrument in the following 
terms is a promissory note: — "I have received 
th^ imperfect books, which, together with the 
caih overpaid on the settlement of your account, 
amounts to 80/. 75., which sum I will pay in two 
years." Wheatleyy. Williams^ 1^0. 

4. Sembk, a promissory note stamped as an 
agreement, with a stamp of equal value to the 
proper note-stamp, is admissible in evidence, 
uidess it is shewn that it was stamped after it 
was written. Id. 

5. Heldf that such instrument was evidence of 
an account stated of debts, which would become 
due in two years, and that the Statute of Limi- 
tations did not begin to run until the expiration 
of two years. Id, 

SALVAGE. 

Hie words left hy any ship in stat. 1 & 2 G. 4, 
c. 75, s. 1, do not apply to articles attached to a 
vessel, although no one be left in charge of them. 
Clarke v. Chamberlain, 217. 



SET-OFF. 
See Agekt, 3. Agreement. Pleading, 15. 



SHERIFF. 

See Pleading, 22, 23. Practice, 28. 31. 33. 

1. The under-sheriff is justified in not allow- 
ing any person to practise before him as an 
advocate, except a barrister or attorney. Tribe 
V. Wingfald, 191. 



2. The duty of the sheriff, under the new writ 
of capias, is to arrest the party within a reason- 
able time. Brown v. Jarvis, 97. 

3. Query, whether an action can be sustained 
against a sheriff for not arresting within a rea- 
sonable time, unless some damage can be shewn. 
Id. 

4. If the plaintiff gives the sheriff any special 
directions as to seizing property, he will be liable 
to an action at the suit of the real owner. Lewis 
V. JoneSf 211. 

SLANDER. 
See Pleading, 5. 

STAMP. 
See Pleading, 14. Promissory Note, 2. 4. 

Held, that as one instrument did not, on the 
face of it, purport to be an award, an award- 
stamp was unnecessary. Sybray v. White, 68. 

STATUTE. 

A local act of parliament, though containing 
a clause making it a public act, is not public 
notice of its powers over land therein mentioned. 
Ballard v. Way, 61. 

STOCK-JOBBING. 

Time-bargains in foreign stock are not illegal, 
either at common law or under the Stock Job- 
bing Act, 7 G. 2, c. 28. Elsworth v. Cole, 220. 

TENDER. 
S^e Attorney, 1. 

TRESPASS. 

S^e Maliciouet Arrest. PleadinO, 18. 20. 

Sheriff, 4. 

If there is an abuse of an authority, by which 
the party becomes a trespasser ab initio, the 
plaintiff is entitled to recover damages, as well 
for the part of the injury which would have been 
justified if there had been no abuse, as for that 

art which is directly caused by the abuse. 

^erbey v. Denby, 31. 

TROVER. 



1 



See Bill of Exchange, 4. Evidence, 12, 
13, 14. Pleading, 11. 

Where a public officer received goods, the 
detentioirbf which was not justified by an act 6f 
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parliament, and refused to give them up to the 
owner without payment of salvage, Hetd, to be 
evidence of a conversion. Clarke y. Chamberlain, 

VENDOR AND VENDEE. 

1 . A vendee of land, on discovering that at 
the time of the contract of sale it was and conti- 
nued liable to be taken, under a private act of 
parliament, for the use of a company, is entitled 
to rescind the contract and to recover back the 
deposit. Ballard V, Way, 61. 

2. A simple sale of land implies a covenent 
that the vendor has a good title to the land, but 
it does not support a count, stating a warranty 
that he had a sood title free from all liabilities 
whatsoever. Id. 



WAGES. 

See Action, 4. 

WAIVER. 
See Agent, 2. 



WILL. 

1. Where a testator made several devises to 
his nephew, J. S., to his brother, J. S., and to the 
sons of his brother, J. S., for life, remainder to 
their children, and by a residuary clause devised 
the rest of his real property not before disposed 
of, and concluded his will with these worois, ''I 
also entail my land to the S.'s male heir so long 
as one shall remain :" sembUf per Abinger, L. C. B., 
and Parke f B. that these words are not a suffi- 
cient designatio persona to point the individual to 
take. Doe d. opencer v. Pedlei/, 106. 



2. The testator held premises to himself and 
his heirs vur autre vie, and after having, by a re- 
siduary clause, devised the same to his wife and 
her heirs, he added this clause, " I do hereby 
give unto my wife" the premises in question :— • 
Held, that although the last daiue by itself 
would give the widow only a life estate, it shewed 
no such repugnance to the residuary clause as to 
cut down the estate in fee given by it. Id. 

3. If a will contains passages cancelled by the 
testator, they cannot be called in aid to explain 
the remaining parts of the will, but it must be 
read as if the cancelled passages were a blank. 
Id, 

4. Where a testator devised an estate in fee to 
George G., the son of George G,, and another 
estate to George G., the son of G.; and also, 
gave a legacy to George G., the son of John G.; 
and another legacy to George G., the son of the 
said George G.: — Held, that evidence was admis- 
ible to shew who the testator intended by George 
G. the son of G. Doe d. Gord v. Needs, 243. 

5. The objection is made at nisiprius, that the 
legal estate is in trustees, in respect of a devise 
to them in fee; and it afterwards appeared, that 
the trustees only took a chattel interest under 
the will ; the objection cannot be supported in 
the Court above, that the legal estate u still in 
the trustees ; because if the objection had been 
made at nisi prius, that the trustees' estate was 
derived from a chattel interest, it might have 
been shewn that the chattel interest had expired. 
Id. ^ 



WINDOWS. 
See Building Act. 



WRECK. 
See Salvage. 
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